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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agenciesand is
not edited by Thomson Reuters.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303, and 87304 of the Gov-
ernment Code to review proposed conflict—of—interest
codes, will review the proposed/amended conflict—of—
interest codesof thefollowing:

CONFLICT-OF-INTEREST CODES

AMENDMENT

STATEAGENCY: Department of Justice

MULTI-COUNTY: Sacramento MetropolitanFire
District/AmericanRiver Fire
Protection District

YubaCommunity CollegeDistrict

Golden Gate BridgeHighway and
Transportation District

CaliforniaFair ServicesAuthority

Southern CaliforniaAssociation
of Governments

Capitol Valley Regional Service
Authority for Freeways&
Expressways(SAFE)

A written comment period has been established com-
mencing on October 31, 2008, and closing on Decem-
ber 15, 2008. Written comments should be directed to
the Fair Political Practices Commission, Attention Sa-
rah Olson, 428 J Street, Suite 620, Sacramento, Califor-
nia95814.

At the end of the 45—-day comment period, the pro-
posed conflict—of—interest code(s) will be submitted to
the Commission’s Executive Director for his review,
unless any interested person or his or her duly autho-
rized representativerequests, no later than 15 daysprior
to the close of the written comment period, a public
hearing before the full Commission. If apublic hearing
is requested, the proposed code(s) will be submitted to
theCommissionfor review.

The Executive Director of the Commission will re-
view the abovereferenced conflict—of—interest code(s),
proposed pursuant to Government Code Section 87300,
which designate, pursuant to Government Code Section
87302, employees who must disclose certain invest-
ments, interestsinreal property andincome.

The Executive Director of the Commission, upon his
or itsown motion or at therequest of any interested per-
son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re—
submissionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-
tor of the Commission, relative to review of the pro-
posed conflict—of—interest code(s). Any written com-
ments must be received no later than December 15,
2008. If a public hearing is to be held, oral comments
may be presented tothe Commission at thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliancewith these codes becausethese are not
new programs mandated onlocal agenciesby the codes
sincethe requirements described herein were mandated
by the Palitical Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costs or on private persons, businesses or small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
providethat the Fair Political Practices Commission as
the code reviewing body for the above conflict—of—in-
terest codesshall approve codesassubmitted, revisethe
proposed code and approve it as revised, or return the
proposed codefor revisionand re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
videthat agencies shall adopt and promulgate conflict—
of—interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.
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CONTACT

Any inquiries concerning the proposed conflict—of—
interest code(s) should be made to Sarah Olson, Fair
Political PracticesCommission, 428 J Street, Suite 620,
Sacramento, California 95814, telephone (916)
322-5660.

AVAILABILITY OF PROPOSED
CONFLICT-OF-INTEREST CODES

Copies of the proposed conflict—of—interest codes
may be obtained from the Commission officesor there-
spective agency. Requestsfor copiesfrom the Commis-
sion should be madeto Sarah Olson, Fair Political Prac-
tices Commission, 428 J Street, Suite 620, Sacramento,
California95814, telephone (916) 322-5660.

TITLE 2. SECRETARY OF STATE

Notice of Proposed Rulemaking

Title 2. Administration
Division 7. Secretary of State
Chapter 8.5. Business Entity Names

Proposal to Add
2 California Code of Regulations
Sections 21000 through 21009
(Business Entity Names)

Noticeis hereby given that the Secretary of State in-
tends to adopt the proposed regulations described be-
low after considering all comments, objections, and
recommendationsregarding theproposed action.

PROPOSED REGULATORY ACTION

The Secretary of State proposesthefollowing regula-
tory action: Add provisions of 2 California Code of
Regulations sections 21000 through 21009 to further
implement, interpret or make specific provisions of
Corporations Code sections 201, 2106, 5122, 7122,
9122, 12302, 13409, 15612, 15901.08, 15909.05 and
17052.

AUTHORITY AND REFERENCE

Authority cited:  Corporations Code sections 110,
201, 2106, 5008, 5122, 7122, 9122,
12214, 12302, 13409, 15612, 15693,
15901.08, 15909.05, 17052 and
17452.

Referencecited: Corporations Code sections 110,
201, 2101, 2106, 5008, 5122, 6910,
7122, 8910, 9122, 12214, 12302,
13409, 15612, 15613, 15693,
15901.08, 15901.09, 15909.05,
17052, 17053 and 17452.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The Secretary of State proposes to adopt Sections
21000 through 21009 in Title 2 of the California Code
of Regulations, which would implement, interpret or
make specific Corporations Code sections 201, 2106,
5122, 7122, 9122, 12302, 13409, 15612, 15901.08,
15909.05 and 17052. These sections concern the avail-
ability of business entity names for Corporations, For-
eign Corporations, Limited Liability Companies, For-
eign Limited Liability Companies, Limited Partner-
shipsand Foreign Limited Partnerships.

These statutes require the Secretary of Stateto deter-
mine, prior to filing business entity documents, that a
proposed businessnameisnot thesameasor too similar
to the names of existing business entity namesof record
with the Secretary of State and that the businessnameis
not misleading to the public. In the case of a limited
partnership subject to the Uniform Limited Partnership
Act of 2008, the Secretary of Stateisrequired to deter-
mine that the proposed name is distinguishable on the
record. The purpose of the proposed regul ationsistoin-
terpret these statutesand provideguidelinesfor the pub-
licto usewhen sel ecting businessentity nameson docu-
mentsthat arefiled withthe Secretary of State.

Specifically, the Secretary of State proposesto amend
2 Cdlifornia Code of Regulations in the following re-
Spects:

1) Add Section 21000 to provide some rules of
general application regarding itemssuch astheuse
of aphabetic characters, numbers, fonts and
symbols.

2) Add Section 21001 to definetermsthat areused in
theregulations.

3) AddSection21002tointerpret CorporationsCode
sections 201(b), 5122(b), 7122(c), 9122(b),
12302(b), 13409, 15612(c) and 17052(c) and
provide guidelines relating to the names that are
thesameasan existing businessentity nameor that
resemble an existing business entity name so
closely astotendtodeceive.

4) Add Section 21003 tointerpret Corporations Code
sections 201(b), 5122(b), 7122(c), 9122(b),
12302(b), 13409, 15612(c) and 17052(c) and
provide guidelines relating to names that are
substantially similar to an existing business entity
name.
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5) Add Section 21004 tointerpret Corporations Code
sections 201(b), 5122(b), 7122(c), 9122(b),
12302(b), 15612(e) and 17052(c) and provide
guidelinesrelating to the need for consent to use a
name that is substantially similar to an existing
businessentity name.

6) Add Section 21005tointerpret Corporations Code
sections 201(b), 5122(b), 7122(b), 7122(c),
9122(b), 12302(b), 13409, 15612(c) and 17052(c)
and provide guidelines relating to business entity
namesthat arelikely tomislead thepublic.

7) AddSection 21006 tointerpret Corporations Code
sections 201(c), 5122(c), 7122(d), 9122(c),
12302(c), 13409, 15613 and 17053 relating to
reserving business entity names that may require
consent prior tofiling.

8) Add Section 21007 tointerpret Corporations Code
sections 201, 5122, 7122, 9122, 12302, 15612,
15901.8, 15909.05 and 17052 and provide
additional guidelines relating to proposed
business entity names that are the same as an
existing business entity name or that resemble an
existing business entity name so closely asto tend
todeceive.

9) AddSection21008tointerpret Corporations Code
sections 201, 5122, 7122, 9122, 12302, 15612,
15901.08 and 17052 and provide factors not
considered when determining if a proposed
business entity name is the same as an existing
business entity name, resembles an existing
business entity name so closely as to tend to
deceive, or isdistinguishableontherecord.

10) Add Section21009tointerpret CorporationsCode
section 15901.08 and to provide guidelines
relating to the proposed names of limited
partnerships governed by the Uniform Limited
Partnership Act of 2008.

PUBLIC HEARING

The Secretary of State has not scheduled a public
hearing on this proposed rulemaking. However, the
Secretary of State will hold a hearing if it receives a
written request for apublic hearing from any interested
person, or the interested person’s authorized represen-
tative, no later than 15 days before the close of the writ-
ten comment period. Any request for a public hearing
should be sent within the time specified to the contact
personindicated below.

WRITTEN COMMENT PERIOD

Any interested person, or the interested person’s au-
thorized representative, may submit written comments
relevant to the proposed regulatory action to the Secre-
tary of State. Thewritten comment period closesat 5:00
p.m. on December 15, 2008. The Secretary of Statewill
consider only comments received at the Secretary of
State’ sofficeby that time. Submit commentsto:

Todd Vlaanderen, Senior Staff Counsel
Secretary of State

1500 11th Street, Third Floor
Sacramento, CA 95814

Telephone: 916-653-6244

DISCLOSURES REGARDING THE
PROPOSED ACTION

The Secretary of State has made thefollowing initia
determinations:

1. Mandateon local agenciesand school districts:
None.

2. Cost or savings to any state agency: None
beyond that budgeted or expected to be budgeted
for the Secretary of State.

3. Costtoanylocal agency or school district which
must be reimbursed in accordance with
Government Code sections 17500 through
17630: None.

4. Other nondiscretionary cost or
imposed on local agencies: None.

5. Cost or savingsin federal funding to the state:
None.

6. Significant, statewideadver seeconomicimpact
directly affecting businessincluding the ability
of California businesses to compete with
businessesin other states: None.

7. Cost impacts on a representative private
person or businesses. The Secretary of State
anticipates negligible overall cost savings to
private persons and businesses. These regulations
will help persons and businesses better determine
the availability of business entity names prior to
filing their documents with the Secretary of State.
This should result in fewer documents being
rejected by the Secretary of State based on
unavailable business entity names, which will
save those individuals and businesses time and
money.

8. Adoption of theseamendmentswill not:

(A) createor eliminatejobswithin California;

(B) create new businesses or eliminate existing
businesseswithin California; or

savings
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(C) affect the expansion of businesses currently
doing business within California, although it may
facilitate the conducting of business by providing
businesses guidelinesregarding the availability of
proposed busi nessentity names.

9. Significant effect on housing costs: None.

10. Effect on small business: None. The proposed
amendmentsdo not impose any mandatory feeson
small businesses or require that any forms or
reports be prepared or filed by any business.
However, these amendments, if adopted, will help
small businesses and other businesses to select
business entity names with more certainty that the
Secretary of Statewill accept thenames.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5(a)(13), the Secretary of State must determine
that no reasonable alternative has been identified that
would bemoreeffectivein carrying out the purposesfor
which the action is proposed or would be as effective
and less burdensome to affected private persons than
theproposed action.

The Secretary of State invites persons to present
statements or arguments with respect to alternativesto
the proposed amendments during the written comment
period.

CONTACT PERSONS

Inquiries concerning the proposed administrative ac-
tionmay bedirectedto:

Todd Vlaanderen, Senior Staff Counsel
Secretary of State

1500 11th Street, Third Floor
Sacramento, CA 95814

Telephone: 916-653-6244

Thebackup contact personfor theseinquiriesis:

Edward S. Maxwell, Senior Staff Counsel
Secretary of State

1500 11th Street, Third Floor
Sacramento, CA 95814

Telephone: 916-653-6244

All inquiriesregarding this proposed rulemaking, in-
cluding requests for obtaining the Final Statement of
Reasons, should be directed to Todd Vlaanderen at the
addresslisted above.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Secretary of State will have the entire rulemak-
ing fileavailablefor inspection and copying throughout
the rulemaking process at the above address. As of the
date this noticeis published in the Notice Register, the
rulemaking file consists of this Notice of Proposed Ru-
lemaking, the regulations as proposed, and the Initial
Statement of Reasons. Thelnitial Statement of Reasons
includes the express terms of the proposed action and
the information upon which the proposed action is
based. Copies are posted on the Secretary of State's
website at http://www.ss.ca.gov/business and may also
beobtained from the contact person indicated above.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After considering all timely and relevant comments
received, the Secretary of State may adopt the proposed
regulations substantially as described in this Notice of
Proposed Rulemaking. If the Secretary of State makes
modifications that are sufficiently related to the origi-
nally proposed text, it will makethe modified text (with
thechangesclearly indicated) availabletothepublicfor
at least 15 days before the Secretary of State adoptsthe
regulations as revised. Please send requests for copies
of any modified regulations to the attention of the con-
tact person indicated above. The Secretary of State will
accept written comments on the modified regulations
for 15 daysafter the date on which the modified regula-
tionsaremadeavailable.

AVAILABILITY OF THE FINAL STATEMENT OF
REASONS

Upon completion, copies of the Final Statement of
Reasons may be obtained from the contact person indi-
cated above.

AVAILABILITY OF DOCUMENTSON
THE INTERNET

Copies of the Natice of Proposed Rulemaking, the
Initial Statement of Reasons, and the text of the pro-
posed regulations in underline and strikeout can be ac-
cessed through the Secretary of State’'s website at
http://www.ss.ca.gov/business. A copy of the Final
Statement of Reasons will be posted on the website
oncethestatement hasbeen prepared.
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TITLE 3. FOOD AND AGRICULTURE

NOTICEISHEREBY GIVEN that the Department
of Food and Agriculture (Department) is proposing to
take the action described in the Informative Digest. A
publichearingisnot scheduled for thisproposal. A pub-
lichearingwill beheldif any interested person, or hisor
her duly authorized representative, submitsawrittenre-
quest for a public hearing to the Department no later
than 15 days prior to the close of the written com-
ment period. Any person interested may present state-
mentsor argumentsinwriting relevant totheaction pro-
posed to the person designated in thisNotice asthe con-
tact person beginning October 31, 2008 and ending at
5:00 p.m. on December 15, 2008. Following thepublic
hearing, if one is requested, or following the written
comment period if no public hearing is requested, the
Department, upon its own motion or at the instance of
any interested party, may thereafter adopt the proposals
substantially as described below or may modify such
proposalsif such modifications are sufficiently related
to the original text. With the exception of technical or
grammatical changes, thefull text of any modified pro-
posal will be available for 15 days prior to its adoption
fromthe person designated in thisNotice as contact per-
son and will be mailed to those persons who submit
written or oral testimony related to thisproposal or who
have requested notification of any changes to the pro-
posal.

Authority and Reference: Pursuant to the authority
vested by sections 407, 20171 and 21111, Food and
Agricultural Code, and toimplement, interpret or make
specificsections20017, 20021 and 21111, of said Code,
the Department is considering amending section 850 of
Articlel, Chapter 3, Division 2, of Title3 of theCalifor-
niaCodeof Regulations, asfollows:

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Existing law, section 21051 of the Food and Agricul-
tural Code requires inspection of all cattle sold, trans-
ferred, moved out of state, moved out of a modified
poi nt—of—inspection area, moved into aregistered feed-
lot, public auction yard or sales yard, public or private
sales market, out of a full point—of—origin inspection
area, or from areas designated as quarantine, restricted,
orisolated areas, with limited exceptions.

Sections 20017, 20021, 21111 and 21112 of the Food
and Agricultural Code specify the requirements and
proceduresfor the modified point—of—origin inspection
areasfor themovement of cattle.

To implement the above sections of law, the Depart-
ment has in place regulations under Articles 1-4 of

Chapter 3, Division 2, of Title 3 of the California Code
of Regulations.

This proposal pertains to section 850 of Article 1,
Chapter 3, Division 2, of Title 3 of the California Code
of Regulations, to amend the modified point—of—origin
inspection areafor Modoc County and parts of Lassen
County, asspecified.

FISCAL IMPACT STATEMENTS

Fiscal Impact on Public Agencies Including Costs or
Savingsto State Agencies or Costs/Savings in Federal
Fundingtothe State: None

Nondiscretionary Costs/Savings to Local Agencies:
None

L ocal Mandate: None

Cost to Any Local Agency or School District for
Which Government Code Section 17561 Requires Re-
imbursement: None

Businessimpact: The Department hasmadeaninitial
determination that this proposed regulatory action will
not have any significant statewide adverse economic
impact directly affecting Californiabusinesses, includ-
ing the ability of Californiabusinessesto competewith
businessesin other states.

Impact on Jobs/New Businesses. The Department
has determined that this regulatory proposal will not
have any impact on the creation of jobsor businessesor
the elimination of jobs or existing businesses or the ex-
pansionof businessesin California.

Cost Impacts on Private Persons or Entities: The De-
partment is not aware of any cost impacts that a repre-
sentative private person or business would necessarily
incur in reasonable compliance with the proposed ac-
tion.

Effect onHousing Costs: None

EFFECT ON SMALL BUSINESS

The Department has determined that the proposed
regul ationswould affect small businesses.

CONSIDERATION OF ALTERNATIVES

The Department must determine that no reasonable
aternative which it considered or that has otherwise
been identified and brought to its attention would be
moreeffectivein carrying out the purposefor whichthe
action is proposed or would be as effective and less
burdensome to affected private persons than the pro-
posed actiondescribedinthisNotice.

Any interested person may present statements or ar-
gumentsorally or inwriting relevant to the above deter-
minations at the above—-mentioned hearing (if ahearing
isrequested from the public), or during the public com-
ment period.

1917



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 44-Z

INITIAL STATEMENT OF REASONS

The Department has prepared an initial statement of
reasonsfor the proposed action and hasavailableall the
information uponwhichtheproposal isbased.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regula-
tionsand of theinitial statement of reasons, and al the
information upon which the proposal is based, may be
obtained at the hearing or prior to the hearing (if ahear-
ing is requested) or during the public comment period
upon request fromthe Department of Food and Agricul -
ture, 1220 N Street, Room A-116, Sacramento, Califor-
nia95814.

AVAILABILITY AND LOCATION OF
THE FINAL STATEMENT OF REASONS
AND RULEMAKING FILE

All theinformation upon which the proposed regula-
tions are based is contained in the rulemaking file,
which is available for public inspection by contacting
the personsnamed bel ow.

You may obtain a copy of the final statement of rea-
sonsonceit has been prepared, by making awritten re-
guest tothecontact personsnamed bel ow.

CONTACT PERSONS

Written comments and inquiries concerning the pro-
posed regulationsareto beaddressed tothefollowing:

Name: GregLawley, Chief
Address: Department of Food and
Agriculture

Bureau of Livestock | dentification
1220N Street, Room A-130
Sacramento, CA 95814

TelephoneNo.: (916) 654-0889

FaxNo.: (916) 653-5190

E—mail address: GL awley@cdfa.ca.gov

Thebackup contact personisasfollows:

Name: Nancy Grillo, Associate Analyst
Address: Department of Food and
Agriculture

1220N Street, RoomA-116
Sacramento, CA 95814
TelephoneNo.: (916) 651-7280
Fax No.: (916) 653-4249
E—mail address: NGrillo@cdfa.ca.gov

Website Access:

Materialsregarding thisproposal canbefound at:
www.cdfa.ca.gov/ahfss/regul ations.html.

TITLE 8. DIVISSON OF WORKERS
COMPENSATION

STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF WORKERS COMPENSATION

NOTICE OF PROPOSED RULEMAKING
Workers' Compensation — Audit Regulations

NOTICEISHEREBY GIVEN that the Administra-
tiveDirector of the Division of Workers' Compensation
(hereinafter “ Administrative Director”), exercising the
authority vestedin her by Labor Code sections 59, 129,
129.5, 133, and 5307.3, proposes to adopt regulations
contained in Article 1 of Chapter 4.5, Subchapter 1.5,
Division 1, of California Code of Regulations, title 8,
sections 10100.2 through 10115.2, relating to Audit
Regulations.

PROPOSED REGULATORY ACTION

TheDivision of Workers' Compensation, proposesto
adopt Article1 of Chapter 4.5, Subchapter 1.5, Division
1, of CdliforniaCode of Regulations, title 8, commenc-

ingwith Section 10100.2:

Amendedsection10100.2 Definitions.

Amendedsection10101.1 ClaimFile—Contents.

Amended section10103.2 ClaimLog—Contentsand
M aintenance.

Amendedsection10104  Annua Report of
Inventory.

Amended section 10105 Auditing, Discretion of
the Administrative
Director.

Amendedsection10106.1 Routine and Targeted
Audit Subject Selection;
Complaint Tracking;
Appeal of Targeted Audit
Selection.

Amended section10106.5 Civil Penadty Investiga
tion.

Amendedsection10107.1 Notice of Audit; Clam
File Selection; Production
of Claim Files; Auditing
Procedure.

Amended section 10108 Audit Violations—

1918
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Amended section 10109 Duty to Conduct Inves
tigation; Duty of Good
Faith.

Amendedsection10111.1 Schedule of Administra

tive Penalties for Injuries
on or After January 1,
1994.

Amendedsection10111.2 Full Compliance Audit
Penalty Schedules; Target
Audit Penalty Schedule.

Amendedsection10113.4 Written Statement and
Supporting Evidence.
Amendedsection10113.5 Prehearing Conference;
Subject Matter; Prehear-
ing Order.
Amendedsection10114.2  Affidavits.
Amendedsection10115  Appeal of Notice of
Compensation Due.
Amendedsection10115.1 Appeal of Notice of
Penalty  Assessment—
Filingand Contents.
Amendedsection10115.2 Appeal of Notice of
Penalty Assessment;

Conference Process and
Delegation of Authority;
Notice of  Findings,
Service.

TIME AND PLACE OF PUBLIC HEARING

A public hearing has been scheduled to permit al in-
terested persons the opportunity to present statements
or arguments, either orally or inwriting, with respect to
the subjectsnoted above. Thehearingwill beheld at the
followingtimeand place:

Date: December 15, 2008
Time:  10:00a.m.to5:00p.m., or until conclusion
of business
Place:  ElihuHarrisStateOfficeBuilding—
Auditorium
1515Clay Street

Oakland, California94612

The State Office Building and its Auditorium are ac-
cessible to persons with mobility impairments. Alter-
nate formats, assistivelistening systems, sign language
interpreters, or other types of reasonable accommoda-
tion to facilitate effective communication for persons
withdisabilities, areavail able upon request. Please con-
tact the State Wide Disability Accommodation Coordi-
nator, Kathleen Estrada, at 1-866—681-1459 (tall free),
or through the California Relay Service by dialing 711

or 1-800-735-2929 (TTY/English) or 1-800-855—
3000 (TTY/Spanish) as soon as possible to request as-
sistance.

Please note that public comment will begin
promptly at 10:00 a.m. and will conclude when the
last speaker hasfinished hisor her presentation or
5:00 p.m., whichever is earlier. If public comment
concludes before the noon recess, no afternoon ses-
sionwill beheld.

The Administrative Director requests, but does not
require, that any persons who make oral comments at
the hearing also provide a written copy of their com-
ments. Equal weight will be accorded to oral comments
andwrittenmaterials.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant to the
proposed regulatory action to the Department of |ndus-
trial Relations, Division of Workers' Compensation.
Thewritten comment period closesat 5:00 p.m., on De-
cember 15, 2008. The Division of Workers' Compensa-
tion will consider only commentsreceived at the Divi-
sion by that time. Equal weight will be accorded to com-
ments presented at the hearing and to other written com-
mentsreceived by 5p.m. onthat dateby theDivision.

Submit written comments concerning the proposed
regulations prior to the close of the public comment pe-
riodto:

Maureen Gray

RegulationsCoordinator

Division of Workers' Compensation, Legal Unit
P.O. Box 420603

San Francisco, CA 94142

Written comments may be submitted by facsimile
transmission (FAX), addressed to the above-named
contact person at (510) 286-0687. Written comments
may also be sent electronically (via e-mail) using the
following e-mail address: dwcrules@dir.ca.gov.

Unlesssubmitted prior to or at the public hearing, Ms.
Gray must receive al written comments no later than
5:00p.m., on December 15, 2008.

AUTHORITY AND REFERENCE

The Administrative Director isundertaking thisregu-
latory action pursuant to the authority vested in her by
Labor Codesections59, 129, 129.5, 133, and 5307.3.

Referenceisto Labor Code sections 124, 129, 129.5,
138.6, 138.7, 4061, 4453, 4454, 4550, 4600, 4603.2,
4610, 4621, 4622, 4625, 4636 through 4638, 4639,
4641, 4642, 4650, 4658.5, 4658.6, 4951, 4701 through
4703.5, 4706, 4706.5, 5401, 5401.6, 5402, 5800 and
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5814; Unemployment Insurance Code section 2629.1
(e) and (f).

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Labor Code section 129 requires the Administrative
Director to conduct audits of insurers, self-insured em-
ployers, and third—party administrators to determine if
they have met their obligations under the California
workers' compensation laws. Audits consist of: a pro-
fileauditreview (PAR), whichevery claimsadministra-
tor issubject to onceevery fiveyears; afull compliance
audit (FCA), conducted for every claims administrator
failing to meet express PAR performance standards and
subsequently (within two years) for claims administra-
tors failing to meet express FCA performance stan-
dards,; and atarget PAR or FCA, conducted for claims
administrators for which reliable information has been
received (for example through benefit notices or from
Information and Assistance Officers) indicating that the
claims administrator is failing to meet its obligations
under the California workers compensations laws
(specifically, obligationsunder Division 1 or Division4
of the Labor Code, or promulgated regulations of the
Administrative Director). If, as a result of a PAR or
FCA, the Administrative Director, throughthe Division
of Workers' Compensation’s (DWC) Audit Unit, deter-
minesthat any compensation, interest, or penalty isdue
and unpaid to an employee or dependent, the Adminis-
trative Director must i ssue anotice of assessment to the
audited claimsadministrator detailing the owed amount
and ordering payment to the entitled employee or de-
pendent. If the owed amount is not paid within 30 days
after service of the notice of assessment, the audited
claims administrator isliable for reasonable attorney’s
feesincurredto obtaintheamountsdue.

Labor Code section 129.5(a) confers authority on the
Administrative Director to assess administrative penal -
tiesagainst aclaimsadministrator for: failing to comply
with a notice of assessment issued under Labor Code
section 129(c) within 15 days of receipt; failing to pay
an undisputed indemnity payment or the cost of medical
treatment; imposing achargefor an approved vocation-
al rehabilitation plan; or failing to comply with a pro-
mulgated rule or regulation. Labor Code section
129.5(b) providesthat the Administrative Director shall
establish aschedul e of violations and the amount of ad-
ministrative penalty to be imposed for each violation,
from $100 to $5,000 based on severity of theviolation.
Imposed administrative penalties must take into con-
sideration the gravity of the violation, the good faith of
the claims administrator, the history of previous viola-
tions, the frequency of the violations, whether the

claims administrator has met the PAR or FCA perfor-
mance standards, and the size of the claims administra-
tor’saudited location. Labor Code section 129.5(c) pro-
vides that claims administrators who, following an au-
dit, meet or exceed the PAR or FCA performance stan-
dards shall only be required to pay any compensation
due and penalties due under Labor Code section
4650(d) (the self-imposed 10% increasefor lateindem-
nity payments). Claims administratorswho fail to meet
the FCA performance standards are subject to a FCA
failurepenalty schedule.

Further, Labor Code section 129.5(e) provides that
the Administrative Director may assess a civil penalty
of up to $100,000 upon finding, after hearing, that an
employer, insurer, or third party administrator know-
ingly committed, or performed with sufficient frequen-
cy so asto indicate a general business practice, any of
the following: (1) induced employees to accept less
than compensation due, or made it necessary for em-
ployeesto resort to proceedings against the employer to
secure compensation; (2) refused to comply with
known and legally indisputable compensation obliga-
tions; (3) discharged or administered compensation ob-
ligationsin adishonest manner; or (4) discharged or ad-
ministered compensation obligationsin amanner asto
cause injury to the public or those dealing with the em-
ployer or insurer. Upon a second civil penalty, the Ad-
ministrative Director isrequired to refer the claims ad-
ministrator to the Insurance Commissioner or the Di-
rector of the Department of Industrial Relations for a
determination as to whether the claims administrator’s
certificate of authority, certificate of consent to self in-
sure, or certificate of consent to administer claims of
self—insured employer (asmay beapplicable) should be
revoked.

These proposed regulations implement, interpret,
and make specific these sections of the Labor Code as
follows:

1. Section 10100.2— Definitions

This section defines key terms used in these regula-
tions to ensure that the meaning, as used in the regula-
tions, will be clear to the public. Non—substantive cita-
tion changesaremadetothe sectionfor consistency.

Section 10100.2(a) amendsthe definition of “ adjust-
ing location” to provide that for auditing purposes, any
separate office or location whose staff includes person-
nel assigned supervisory responsibility over claims ad-
ministration may be considered asingle adjusting loca-
tion.

Section 10100.2(b) setsforth the definition of “addi-
tional claimfile.” Thetermisdefined asaclaimfilese-
lected for audit in addition to theinitial random sample
of claims selected. An additional claim file may be a
companion claim file, acomplaint claim file, afile se-
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lected for audit becauseit wasincorrectly designated on
the claim log, or a claim file chosen based on criteria
relevant to atarget audit but for which no specific com-
plaint hasbeenreceived.

Section 10100.2(g) sets forth the definition of
“carve—out program.” Theterm is defined as either an
aternative dispute resolution system established for
employees and employers engaged in construction (or
other enumerated activities), pursuant to Labor Code
section 3201.5, or an aternative dispute resol ution sys-
tem established for other industries pursuant to Labor
Codesection3201.7.

Section 10100.2(m) setsforth the definition of “ com-
panion claimfile.” Thetermisdefined asclaim file se-
lected for audit because it is related to aclaim file se-
lected for arandom or target audit, in that claims were
filed by the sameinjured worker and the Audit Unit can-
not ascertai nthe extent towhich benefitshavebeen paid
on theinitial claim selected for audit without auditing
therelated claimfile.

Section 10100.2(n) amends the definition of “com-
pensation” to include supplemental job displacement
benefits. The definition isfurther amended by the addi-
tion of the word “treatment” to clarify that compensa
tionincludesmedical treatment.

Section 10100.2(0) setsforth the definition of “com-
plaint claimfile.” Thetermisdefined asaclaimfile se-
lected for audit because the Audit Unit hasreceived in-
formation alleging the existence of an improper claim
handling practice of the kind which, if found, would be
subject to the assessment of an administrative penalty,
the issuance of anotice of compensation due, or the as-
sessment of acivil penalty.

Section 10100.2(q) amends the definition of “denied
claim” by providing that a claim may be deemed a de-
nied claim even if medical treatment was provided and
paid under Labor Code section 5402(c). This Labor
Code section requiresan employer to authorizeand pro-
videmedical treatment within oneworking day after an
employee files aworkers' compensation claim and to
continueto provide such treatment until liability for the
claimisaccepted or denied.

Section 10100.2(s) sets forth the definition of “first
payment of permanent disability indemnity.” The term
is defined as the first payment of permanent disability
indemnity or a resumed payment following a period
when either no payment wasrequired or alawful notice
wasissued advising that the benefit wasending.

Section 10100.2(u) sets forth the definition of “first
payment of vocational rehabilitation maintenance al-
lowance.” The term is defined as the first payment of
vocational rehabilitation maintenance allowance or a
resumed payment following a period when either no
payment was required or alawful notice wasissued ad-
visingthat thebenefit wasending.

Section 10100.2(v) sets forth the definition of “fre-
quency.” Thetermisdefined astheratio of the number
of claim files with one or more of a specific type of
violation divided by the number of claim fileswith ex-
posure for the same specific type of violation selected
for audit at theadjusting location.

Section 10100.2(w) amends the definition of “ gener-
al business practice” by limiting the definition to the
purposesof Labor Codesection 129.5(e).

Section 10100.2(x) amendsthe definition of “indem-
nity claim” to include the payment of atemporary par-
tial disability indemnity or a vocational rehabilitation
mai ntenanceallowance.

Section 10100.2(y) sets forth the definition of “in-
demnity payment.” The term is defined as compensa-
tion for any of the following benefits. temporary dis-
ability indemnity, including temporary partial disabil-
ity indemnity, or salary continuation in lieu of tempo-
rary disability indemnity, permanent disability indem-
nity, death benefits, or vocational rehabilitation mainte-
nance alowance. An indemnity payment includes any
increase made pursuant to L abor Code section 4650(d),
and any interest pursuant to L abor Code section 5800.

Section 10100.2(cc) amendsthe definition of “know-
ingly committed” to provide that one must act with
knowledge of the facts of the conduct subject to anin-
vestigation and/or audit under Labor Code sections 129
and 129.5. The subdivision is further amended by re-
moving the presumption and providing that a corpora-
tion has knowledge of facts any employee receives
while acting within the scope of hisor her authority and
has knowledge of information contained in its records
and of the actions of its employees performed in the
course of employment. The subdivision is further
amended to provide that an employer or insurer has
knowledge of information contained in the records of
itsthird party administrator and of the actionsof theem-
ployees of the third party administrator performed in
the scopeand courseof employment.

Section 10100.2(dd) setsforth the definition of “law-
ful delay.” The termis defined as adelay permitted by
law or regulation, and for which the claims administra-
tor has given a proper and timely notice of delay when
suchanoticeisrequired. Any other delay isan unlawful
delay.

Section 10100.2(ee) setsforth the definition of “local
management.” Thetermisdefined asclaims personnel,
regardless of their job titles, who have supervisory au-
thority at an adjusting location over claims administra-
tion.

Section 10100.2(ff) amends the definition of “medi-
cal only claim” toincludework injury claimsfor which
no indemnity benefits would reasonably be anticipated
or expectedtobepaid.
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Section 10100.2(gg) setsforth the definition of “ non-
transferabletraining voucher.” Thetermisdefined asa
document provided to an employee that allows the em-
ployee to enroll in an education—related training or
skills enhancement. The document shall include all
necessary information as set forth in Labor Code sec-
tion 4658.5 and California Code of Regulations, title 8,
Section10133.50 et seq.

Section 10100.2(kk) setsfor thedefinition of “ perfor-
mance standard.” Theterm isdefined as criteria devel-
oped from historical audit findings data and used as a
basisfor judgment of quality, quantity, level, and grade
to measure claim adjusting performanceinthe handling
of theworkers' compensation benefit areas set forth in
Cdifornia Code of Regulations, title 8, Section
10107.1, subdivision (c)(3)(A). Standard rating factors
to be applied will be calculated annually and based on
all final audit findingsaspublished inthe Annual DWC
Audit Reports over the three calendar years before the
year preceding the current audit. Performance stan-
dardsfor profile audit reviews and full compliance au-
ditswill be published for audits conducted the follow-
ingyear.

Section 10100.2(Il) sets forth the definition of “ran-
dom sample.” For the purpose of audit or investigation,
arandom sampleisaselection of claimfilesselected for
audit pursuant to California Code of Regulations, title
8, section 10107.1, subdivisions (c)(1), (d)(2) or (e)(1).
A random sample may also include companion claim
files, additional claimfiles, or complaint claimfiles.

Section 10100.2(mm) amends the definition of “re-
cord of payment” to include, as part of provision ac-
counting for the payment of medical treatment, the
number of the check providing payment for a medical
bill, thedate of thecheck, and theamount paid.

Section 10100.2(00) setsforth the definition of “ Sup-
plemental Job Displacement Benefit.” The term is de-
fined asan educational retraining or skillsenhancement
allowance for injured employees whose employers are
unable to provide work consistent with the require-
ments of Labor Code section 4658.5 and California
Codeof Regulations, title8, section 10133.50 et seq.

Section 10100.2(n) setsforththedefinition of “ Work-
ers Compensation Information System (WCIS).” The
termisdefined asthe workers' compensation informa-
tion system established pursuant to Labor Code sec-
tions138.6and 138.7.

2. Section 10101.1—Claim File—Contents

Thissection setsforththerequired contentsof aclaim
file. A claimfilemust be maintained by aclaimsadmin-
istrator for each work—injury claim. Non—substantive
citation changesaremadeto thesectionfor consistency.

Section 10101.1 is amended to provide that al open
claimfilesshall be maintained at the adjusting location
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responsible for administering the claim. Section
10101.1(c) isamended to provide that correspondence
sent to the Division of Workers' Compensation must be
maintainedinaclaimfile.

Section 10101.1(i) isamended to providethat supple-
mental job disability benefit notices, and forms related
tothe Qualified Medical Evaluation or Agreed Medical
Evaluator process, must bemaintainedinaclaimfile.

Section 10101.1(Kk) isamended to provide that corre-
spondence, whether stored on paper or in electronic
form and including correspondenceto or from any indi-
vidual or entity, related to the provision, delay, or denial
of benefits, must beincludedinaclaimfile.

Section 10101.1(1) isadded to providethat notes, cor-
respondence, and documentation, whether stored on
paper or in electronic form and including correspon-
denceto or from any individual or entity, related to any
utilization review process conducted under Labor Code
section 4610, must beincludedinaclaimfile.

Section 10101.1(m) is added to provide that notes,
correspondence, and documentation, whether stored on
paper or in electronic form and including correspon-
denceto or fromany individual or entity, relatedtoare-
turnto regular, modified, or alternative work asdefined
by Labor Code section 4658.1, must be included in a
claimfile.

Section 10101.1(n) is re-lettered and amended to
provide that correspondence, and documentation,
whether stored on paper or in electronic form and in-
cluding correspondenceto or fromany individual or en-
tity, evidencing the legal, factual, or medical basis for
non—payment or delay in payment of compensation
benefitsor expenses, must beincludedinaclaimfile.

Section 10101.1(0) is re-ettered and amended to
provide that notes and documentation, whether stored
on paper or in electronic form and including correspon-
dence to or from any individual or entity, describing
telephone conversationsrelating to the claim which are
of significance to claims handling, including the dates
of calls, substance of calls, and identification of parties
tothecalls, must beincludedinaclaimfile.

Section 10101.1(p) is added to provide that for inju-
ries reported on or after January 1, 2009, each claims
administrator shall maintain a claim file for each in-
demnity and medical-only claim, including denied
claims, and shall ensure that each file is complete and
current for each claim. The section further providesthat
the contents of claim filesmay bein hard copy, in elec-
tronic form, or some combination of hard copy and
electronic form. Files maintained in hard copy shall be
inchronological order withthemost recently dated doc-
umentson top, or subdivided into sections such asmed-
ical reports, benefit notices, correspondence, claim
notes, and vocational rehabilitation. Filesor portions of
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files maintained in electronic form shall be easily re-
trievable.

3. Section 10103.2 — Claim Log—Contents and
Maintenance

Thissection setsforththerequired contentsof aclaim
log. A claims administrator must maintain an annual
claim log listing all work—injury claims, open and
closed.

Section 10103.2(b)(4) is amended to provide that a
claimlog, whenindicating whether aclaimisanindem-
nity or medical—only claim, must differentiateindemni-
ty claims with indemnity payments from indemnity
claimswith noindemnity payments.

Section 10103.2(b)(7) isamended to providethat if a
claim has been transferred from one adjusting location
to another, the address of the new location must beiden-
tified on theinitial adjusting location’s claim log along
with the date of transfer. Transferred claims must be
listed on the claim log of the new adjusting location for
the year in which the claim was initialy reported, not
for the year in which the claim was transferred. The
claim log shall also indicate the address of the old ad-
justinglocationalongwiththedateof transfer.

4. Section 10104— Annual Report of I nventory

This section mandates that every claims administra-
tor must maintain and file an annual report of inventory
for each adjusting location. Reports due on or after
April 1, 2003 report, as of the preceding January 1, the
numbers of indemnity, denied, and medical—only
claims reported to the claims administrator during the
preceding calendar year.

Section 10104(a) is amended to provide that the
annual report of inventory for apublic self insured em-
ployer must be based on acalendar year and not afiscal
year. Thesubdivisionisfurther amended to providethat
the annual report of inventory must differentiate be-
tween indemnity claims with indemnity payments and
indemnity claimswith noindemnity payments.

Section 10104(b) isadded to providethat aclaimsad-
ministrator must give written notice to the Audit Unit
within 45 days of relocating, opening a new adjusting
location, closing an adjusting location, changing con-
tact persons, changing the e-mail address, changing
from TRPA—administered to self-administered or from
self—administered to TPA—administered, or changing
fromself-insuredtoinsured.

Section 10104(c) is added to provide that adjusting
locations that have no indemnity, denied, or medical—
only claimsreported during the preceding calendar year
must file with the Administrative Director a statement
indicating whether the location is actively adjusting
workers' compensation claims. The statement, which

shall be filed annually by April 1, shall contain the
name, address, and telephone number of the adjusting
location and the nameand title of the personresponsible
for audit coordination.

Section 10104(d)(1) isadded to providethat aclaims
administrator’s obligation to submit an Annual Report
of Inventory iswaived upon adetermination by the Ad-
ministrative Director that the claims administrator isin
compliance with the electronic data reporting require-
ments of the Workers' Compensation Information Sys-
tem, asset forth in California Code of Regulations, title
8, section9702.

Section 10104(d)(2) is added to provide that each
claims administrator whose abligation to submit an
Annual Report of Inventory is waived based on accu-
rate reporting to the Workers' Compensation Informa-
tion System shall maintainandfilewiththe Administra-
tive Director an Annual Report of Adjusting Locations.
Thisreport shall befiled annually by April 1 of eachcal-
endar year and shall report, as of the preceding Decem-
ber 31, each of the claims administrator’s adjusting
locations. The report shall include the name, street and
mailing address, physical zip code, e-mail address, fax
number, and tel ephone number for each adjusting loca-
tion and the name, title, e-mail address, fax number and
telephone number of the person responsible for audit
coordination.

Section 10104(d)(3) isadded to providethat aclaims
administrator shall notify the Administrative Director
of any changeintheinformation providedinthe Annual
Report of Adjusting Locations. A reportable change
shall include the relocation of the claims administrator
or the opening or closing of an adjusting location. The
notification shall be made within 30 calendar days after
theeffectivedateof thechange.

Section 10104(d) is added to provide that a waiver
granted to a claims administrator based on accurate re-
porting to the Workers Compensation Information
System shall be rescinded if the total number of claims
reported by the claimsadministrator tothe Audit Unitin
aclaimlogisnot within one percent of thetotal number
of claimselectronically reported to the Workers' Com-
pensation Information System for the same period of
timeascoveredinthesubmitted claimlog.

5. Section 10105 — Auditing, Discretion of the
AdministrativeDirector

This section provides that the Administrative Direc-
tor shall audit claims administrators' claim files and
claim logs at such reasonable times as he/she deems
necessary. The section is amended to provide that the
Administrative Director’s authority is found in either
Labor Codesection1290r 129.5.

1923



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 44-Z

6. Section 10106.1. Routine and Targeted Audit
Subject Selection; Complaint Tracking; Appeal
of Targeted Audit Selection

Thissection setsforth the proceduresfor selecting an
audit subject. All adjusting locations are subject to a
routine audit once every five years. Target audits may
be performed based on: an audit subject’sprior audit re-
sults; decision or findings of the WCAB under Labor
Code section 5814; credible complaints or other in-
formation indicating claims handling violations or
violations subject to a civil penalty; information from
the Workers' Compensation Information System; the
audit subject’s failure to produce a claim for the Audit
Unit within 30 days of request, and the failureto pay or
appeal aNotice of Compensation dueissued by the Au-
dit Unit. Non—substantive citation changes are made to
thesectionfor consistency.

Section 10106.1(c) isamended by deleting the exist-
ing introductory paragraph and replacing it with a new
paragraph providing that Pursuant to Labor Code sec-
tion 129(b)(2) and (b)(3), the Audit Unit shall conduct a
profile review audit or full compliance audit of target
audit subjects. The paragraph further providesthat sub-
division(c) will setforththetarget audit criteria.

Section 10106.1(c)(1) is amended to provide that
prior audit results pursuant to Labor Code section
129(b)(2) shall be used independently as factual in-
formationto support selection of aclaimsadministrator
for areturn, target audit.

Section 10106.1(c)(1)(A) isamended to provide that
an audit subject’sfinal performancerating will be based
on audit findingsfrom all randomly selected indemnity
claims, denied claims, and other claims as expressly
identified in California Code of Regulations, title 8,
section 10107.1(c)(1), (d)(1), and (€)(2).

Section 10106.1(c)(1)(B) isamended to provide that
an audit subject’s performance rating will be compared
against theworst 10% of performanceratingsfor all au-
dits conducted in the three calendar years before the
year preceding the year in which the current audit was
commenced.

Section 10106.1(c)(1)(C) is amended to delete the
sentence: “ Thereturn target audit shall be conductedin
addition to any penaltiesassessed asaresult of thequal-
ifyingaudit.”

Section 10106.1(c)(2)(A) isamended to provide that
the Division of Workers' Compensation will submit to
the Audit Unit reports of Workers' Compensation Ap-
peals Board (WCAB) casesinvolving Labor Code sec-
tion5814violations.

Section 10106.1(c)(2)(B) is amended to delete the
opening phrase* Approximately onceper year”.

Section 10106.1(c)(2)(D), providing that the Audit
Unit shall send the audit subject selected for target audit
aNoticeof Auditinaccordancewith 810107.1(a), isde-
leted.

Section 10106.1(c)(3) isamended to provide that the
Audit Unit may contact a claims administrator and re-
quest information necessary to determinethevalidity of
a complaint. The subsequent phrase in the next sen-
tence, “ Approximately onceper year,” isdel eted.

Section 10106.1(c)(3)(A) is re-lettered. The provi-
sion requiring the Audit Unit to send the audit subject
selected for target audit aNotice of Audit inaccordance
with§ 10107.1(a), isdel eted.

Section 10106.1(c)(3)(B) is re-lettered. The provi-
sion requiring the Audit Unit to send the audit subject
selected for target audit aNotice of Auditinaccordance
with§ 10107.1(a), isdel eted.

Section 10106.1(c)(5)(C) is added to provide that a
target audit may be based on a claims administrator’s
failure to comply with the requirements and timelines
of theWorkers' Compensation Information System.

Section 10106.1(c)(5)(D) is added to provide that a
target audit may be based on the assessment of or astip-
ulationtoacivil penalty pursuant to L abor Code section
129.5(e).

Section 10106.1(d)(1) isadded to providethat for tar-
get audits conducted in accordance with the target audit
criteria, the Audit Unit shall send the audit subject se-
lected for target audit a Notice of Audit in accordance
withsection 10107.1(a).

Section 10106.1(d)(2) is re-numbered and amended
to providethat for target auditsthe Audit Unit may ran-
domly select claims pursuant to section 10107.1 and/or
target claims on the basis that the Audit Unit has re-
ceived information alleging the existence of animprop-
er claim handling practice, and for the purpose of deter-
mining whether that practice occurred in those files.
Companion claim files or additional claim filesmay be
includedfor audit withtheselectedfiles.

Section 10106.1(d)(3) is re-numbered and amended
to provide that for all types of target audits the Audit
Unit may audit only those partsof theclaimfilethat per-
taintothealleged unlawful claimshandling practice.

7. Section 10106.5— Civil Penalty I nvestigation

This amended section authorizes the Audit Unit to
conduct aninvestigation or audit under L abor Code sec-
tions 129 and 129.5 when it has information indicating
the possible existence of claims handling practices
which would be subject to an assessment asacivil pen-
alty under Labor Code section 129.5(¢e). Non—substan-
tivecitation changesaremadefor consistency.
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8. Section 10107.1 — Notice of Audit; Claim File
Selection; Production of Claim Files; Auditing
Procedure

This section setsforth the procedures for conducting
Profile Audit Reviews (PAR) and Full Compliance Au-
dits (FCA), which includes the noticing of audits and
sampling methodologies for selecting claims files for
audit. The section further sets forth the method for de-
termining an audit subject’sprofileaudit review perfor-
mancerating; an audit subject whoserating failsto meet
or exceed the worst 20% of performance ratings based
on all final audit findings over the three calendar years
before the year preceding the current audit will be sub-
ject to a FCA and administrative penalties for unpaid
and late compensation. An audit subject whose rating
following aFCA failsto meet or exceed therating of the
worst 10% of performance ratingsfor al fina audit re-
ports issued over the three calendar years before the
year preceding the current audit is subject to the full
schedule of administrative penalties for all violations.
Non-substantive citation changes are made to the sec-
tionfor consistency.

Section 10107.1(a) is amended to provide that only
one copy of therequested claim log or logs may be pro-
vided within 14 days by the claims administrator when
provided via electronic submission to the Audit Unit
mailbox at DWCAuditUnit@dir.ca.gov.

Section 10107.1(b) isamended to providethat claims
selected for audit that are administered at the home of a
telecommuting adjuster must be presented for audit at a
Cdlifornia office location of the administrator, at a
Cdlifornialocation of the self insured employer, an Au-
dit Unit office, or a Workers' Compensation Appeals
Board district office. Other arrangements may be made
asagreed betweentheaudit subject and the Audit Unit.

Section 10107.1(c) is amended to provide that claim
samples randomly selected under this subdivision shall
not include claimswith asingleindemnity payment that
cannot be classified under the profile audit review per-
formance standards set forth in subdivision (c)(3)(A)
through (C)(3)(E).

Section 10107.1(c)(2) is amended to provide that in
addition to therandomly selected indemnity claims, the
Audit Unit may audit any claims for which it has re-
ceived a complaint or information over the past three
yearsthat indicate afailure to pay indemnity. The sec-
tion is also amended to provide that claims with com-
plaintsthat arerandomly selected will be audited as part
of the random sample and included in the performance
rating. This section is further amended to provide that
complaints other than afailureto pay indemnity will be
provided to the audit subject for review and corrective
action, if warranted.

Section 10107(c)(3)(A)(i—a), regarding the calcula-
tion of an audit subject’s profile audit review perfor-
mance rating, is amended to specify that “thefailureto
pay indemnity” isthat set forth in section 10111.2, sub-
divisions (a)(2), (8)(2), (8)(3), (8)(4), and (a)(10). Fur-
ther the section is amended to delete the unnecessary
phrase, “whether paid or not”.

Section 10107(c)(3)(A)(1), regarding the calculation
of an audit subject’s profile audit review performance
rating, isrenumbered and amended to identify theregu-
latory sectionsinvolving thefailureto pay indemnity —
CaliforniaCodeof Regulations, title8, section 10111.2,
subdivisions (a)(1), (a)(2), (a)(3), (a)(4), and (a)(10) —
and to del ete the unnecessary phrase, “whether paid or
not”.

Section 10107(c)(3)(A)(2) is renumbered and
amended to delete the unnecessary phrase, “whether
paidor not”.

Section 10107(c)(3)(A)(3) is renumbered and
amended to provide that the severity rate will be calcu-
lated based on an average amount of unpaid indemnity
per randomly selected audited claim for all audit sub-
jectsfor thethree calendar yearsbeforetheyear preced-
ingtheyear inwhichthecurrent wascommenced.

Section 10107(c)(3)(B), regarding the calculation of
an audit subject’s profile audit review performance rat-
ing, is re-lettered and amended to identify the regula-
tionsestablishing violationsfor thelatefirst payment of
temporary disability indemnity payments, and in cases
involving salary continuation, identify the regulation
establishing the violation for a failure to comply with
the requirements for first notices advising the injured
employee of the provision of salary continuationinlieu
of first temporary disability payments (under proposed
section 10111.2, subdivisions (b)(8)(B) and (b)(8)(C)).
The sectionisfurther amended to providethat in cal cu-
lating the factor, the number of cases with violations
will be divided by the number of randomly selected
claimsin which temporary disability payments or first
notices advising the injured employee of the provision
of salary continuationin lieu of first temporary disabil-
ity noticeswereissued. The section isfurther amended
to provide that in any claim involving the payment of
both salary continuation in lieu of first temporary dis-
ability payments and temporary disability payments,
each benefit type paid will be considered in the calcul a-
tion.

Section 10107(c)(3)(C), regarding the calculation of
an audit subject’s profile audit review performancerat-
ing, is re-lettered and amended to specify that the late
first payment of permanent disability indemnity, voca-
tional rehabilitation maintenance allowance, and death
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benefits is that pursuant to section 10111.2, subdivi-
sions(&8)(6), (&)(7). (8)(8), and (a)(10).

Section 10107(c)(3)(D), regarding the calcul ation of
an audit subject’s profile audit review performancerat-
ing, is re-lettered and amended to specify that the late
subsequent indemnity payments are those pursuant to
section 10111.2, subdivisions(a)(8), (a)(9), and (a)(10).

Section 10107(c)(3)(E), regarding the calculation of
an audit subject’s profile audit review performance rat-
ing, isre-lettered and amended to provide that the fail-
ure to comply with the requirements for notices advis-
inginjured workersof potential eligibility for vocation-
al rehabilitation appliestoinjured workerswithinjuries
prior to January 1, 2004; the requirements for notices
advising injured workers of theright to the supplemen-
tal job displacement benefits appliesto injured workers
withinjurieson or after January 1, 2004. The sectionis
further amended to providethat the noticefactor will be
determined by dividing the numbers of randomly se-
lected claims with violations involving the failure to
comply with the applicable requirement to issuetheno-
tices by the numbers of randomly selected claims with
therequirement toissuethenotices.

Section 10107(c)(4) isre-numbered and amended to
provide that the Audit Unit will issue Notices of Com-
pensation Due but will assess no administrative penal-
ties if the audit subject’s profile audit review perfor-
mance rating meetsor exceedstheworst 20% of perfor-
manceratingsfor al final audit reportsissued for audits
commenced in the three calendar years before the year
preceding the year in which the current audit was com-
menced.

Section 10107(c)(5) is renumbered and amended to
provide that the Audit Unit will conduct a Full Com-
pliance Audit by randomly selecting and auditing an
additional sample of indemnity claims under subdivi-
sion (d) if audit subject’s profile audit review perfor-
mance rating fails to meet or exceed the rating of the
worst 20% of performanceratingsfor all final audit re-
portsissued for audits commenced in thethree calendar
years before the year preceding the year in which the
current audit was commenced. The section is further
amended to provide that the Audit Unit will complete
the FCA unless the audit subject, within two working
days of the receipt of the rating, demonstrates that the
factual basisfor the Audit Unit’'s calculation of the pro-
fileaudit review performanceratingisincorrect.

Section 10107(d)(2) is amended to provide that in
addition to therandomly sel ected indemnity claims, the
Audit Unit may audit any claims for which it has re-
ceived a complaint or information over the past three
years that indicate a failure to pay indemnity or late—
paid indemnity. The subdivision is further amended to
provide that complaints other than afailure to pay in-
demnity or late—paid indemnity will be provided to the

audit subject for review and corrective action, if war-
ranted.

Section 10107(d)(3)(B) is amended to provide that
the Audit Unit will issue Notices of Compensation Due
and will assess administrative penalties only for viola-
tions involving unpaid and late paid compensation, if
the audit subject’s full compliance audit performance
rating meets or exceeds the worst 10% of performance
ratings for al final audit reportsissued for audits com-
menced in the three calendar years before the year pre-
ceding the year in which the current audit was com-
menced.

Section 10107(e) is amended to provide that the Au-
dit Unit will audit all claims selected for audit, in addi-
tiontoasampleof denied claims, for all violationsif au-
dit subject’s full compliance audit performance rating
fails to meet or exceed the rating of the worst 10% of
performanceratingsfor all final audit reportsissued for
auditscommencedinthethreecalendar yearsbeforethe
year preceding the year in which the current audit was
commenced. The subdivision is further amended to
provide that notification of the Audit Unit’s findings
from the full compliance audit, the calculation of the
full compliance audit performance rating, and intent to
audit a sample of denied claims and assess penalties
pursuant to Labor Code section 129.5(c)(3), will bepro-
vided to the audit subject intimefor thetimely filing of
anaobjection. Thesubdivisionisfurther amendedto pro-
vide that the Audit Unit will complete the FCA unless
the audit subject demonstrates either within two work-
ing days of the receipt of the rating, or at the meet and
confer audit review conference, that it met or exceeded
the FCA performancestandard.

Section 10107(e)(2) is amended to provide that, in
addition to the random samples of indemnity and de-
nied claim, the Audit Unit may select for audit all
claims, including their companion claims, for which
complaints or information have been received over the
past three yearsindicating the possibl e exi stence of any
claimshandlingviolation.

Section 10107(f) is amended to provide that if any
additional requested documentation is not provided
withinthirty daysof receipt of thereport, additional au-
dit penaties may be assessed under section
10111.2(b)(23).

Section 10107(h) is amended to provide that claim
files selected for audit will include but not be limited to
the required contents of California Code of Regula-
tions, title 8, section 10101.1. The section is further
amended to providethat if aclaim fileis maintained in
an electronic or other non—paper storage medium, the
claims administrator shall provide, at the Audit Unit's
discretion, either direct computer access to the files or
paper copies of the claim files. The section is also
amendedto providethat if aclaimfile selected for audit
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istransferred to a different adjusting location after the
issuance of the Notice of Audit Commencement thefile
shall be produced within five working days following
therequest.

Section 10107(j) isamended to providethat if the Au-
dit Unit determinesthat the workspace provided by the
audit subject isnot adequate, safe and healthful, and al -
lowsareasonabledegree of privacy, the Audit Unit may
require the audit subject to deliver the files to another
Cdliforniaofficelocation of the audit subject, an Audit
Unit office, or a Workers Compensation Appeals
Board district office, for completion of the audit. Other
arrangements may be made as agreed between the audit
subject andthe Audit Unit.

Section 10107(m) is amended to provide that the au-
dit subject shall provide any requested documentation
or other information within ten days from the Audit
Unit’s request, unless the Audit Unit extends the time
for good cause.

9. Section 10108 — Audit Violations—General
Rules

This section sets forth the general rulesthat apply to
audits under Labor Code sections 129 and 129.5. Non—
substantive citation changes are made to the section for
consistency.

Section 10108(c) is amended and subdivided.
Amended Section 10108(c)(1) isadded to providethat a
claimsadministrator will be accountablefor afailureto
perform arequired act even though the failure was re-
medied prior to thereceipt of the Notice of Audit Com-
mencement, when the claims administrator was noti-
fied that the claim was selected for audit. The subdivi-
sion restates that the penalty for an unlawful delay of
more than 30 days in performing an act is the same as
the penalty for not performing the act. The section fur-
ther providesthat the penalty assessed under thissubdi-
vision will be mitigated for good faith because the act,
thoughlate, waseventually performed.

Section 10108(c)(2) isadded to provide that aclaims
administrator will be accountable for a failure to per-
form arequired act even though the failure was reme-
died only after receipt of the Notice of Audit Com-
mencement. The subdivision restates that in cases
wherethereisan unlawful delay of morethan 30 daysin
performing an act and the act was performed only after
the audit subject was notified that the claim was se-
lected for audit, violationswill be calculated asthough
there was a failure to perform the act rather than late
performance of the act. The subdivision further pro-
videsthat therewill beno mitigationfor goodfaithif the
act was performed after notification to the audit subject
that the claim was selected for audit. Finally, the provi-
siondescribinga“lawful delay” isdeleted.

Section 10108(d) is amended to provide that penal-
ties shall be issued, regardless of whether a Notice of
Delay hasissued, for the failure to pay or object timely
to medical treatment billsauthorized under Labor Code
section 5402(c), or failure to pay or object to medical
treatment bills in accordance with Labor Code section
4603.2, or failureto object to or pay billsfor medical le-
ga expense in accordance with Labor Code section
4620. Citationsto regul atory authority, CaliforniaCode
of Regulations sections 9792.5 and 9794 have been de-
leted.

Section 10108(f) is amended to delete the option of
paying 34 centsper milein mileagefeesrelated to medi-
cal treatment or evaluation.

Section 10108(g) isamended to provide that the fail-
ure, delay, or refusal to pay compensation benefits or
expenses shall be subject to the applicable penalties un-
der section 10111, or section 10111.1, or section
10111.2.

Section 10108(h) is amended to provide that the Au-
dit Unit will not assess penaltiesfor violationsof failure
to make payment of indemnity dueif thetotal indemni-
ty is less than twenty—five dollars ($25.00) aggregate
per claim. The subdivision is further amended to ex-
pressly provide that although penalties may not be as-
sessed, the audit subject is still required to pay al in-
demnity owed.

Section 10108(j) is amended to expressly provide
that the Audit Unit may, if necessary to ascertain bene-
fits, add a companion or master claim to the random
sample.

Section 10108(m) is amended to substitute “audit
subject” for “claimsadministrator”.

10. Section 10109 — Duty to Conduct I nvestigation;
Duty of Good Faith

This section requires claims administrators to con-
duct a reasonable and timely investigation of workers
compensationclaims.

Section 10109(d) is amended to require that inves-
tigation documentation beretained inthe claimfileand
availablefor audit review.

11. Section 10111.1 — Schedule of Administrative
Penalties for Injuries on or After January 1,
1994

This section setsforth the schedule of administrative
penalties for injuries occurring on or after January 1,
1994, subject to any applicable mitigation or exacerba-
tion as alowed under subdivision (e) of this section.
Theword“subdivision” asusedinthe sectionisdeleted
and substituted by the word “subsection.” The word
“section,” capitalized in the existing regulation, is
changed to lowercase. Non-substantive citation
changesaremadefor consistency.
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Section 10111.1(a)(9) is amended by replacing the
phrase “within 60 days of receipt” with “in the manner
required by Labor Codesection4603.2".

Section 10111.1(a)(10) is amended by replacing the
phrase “within 60 days of receipt” with “in the manner
required by Labor Codesection4603.2”.

Section 10111.1(b)(3) is amended to replace “Indus-
trial Medical Council” with“*DWCMedical Unit” .

12. Section 10111.2 — Full Compliance Audit
Penalty Schedules; Target Audit Penalty
Schedule

This section setsforth the full compliance audit pen-
alty schedule. Subdivision (a) establishes penalties for
audit subject that fail to meet or exceed the profile audit
review performance standards calculated pursuant to
section 10107.1(c)(3) but meet or exceed the full com-
pliance audit performance standards calculated pur-
suant to section 10107.1(d)(3). Subdivision (b) esta-
blishes penalties for audit subjects that fail to meet or
exceed the full compliance audit performance stan-
dards calculated pursuant to section 10107.1(d)(3).
Subdivision (c) sets forth the factors that alow for the
mitigation of penalties. In general, the section is
amended to substitute “subdivision” for “subsection.”
Non—substantive citation changes are made to the sec-
tionfor consistency.

Section 10111.2(8)(9) isamended torefl ect that exist-
ing section 10100.2(y) is being re-lettered to become
section 10100.2(hh).

Section 10111.2(a)(10) is amended to provide that
penalty amounts assessed pursuant to subdivisions
(&(1) through (a)(9) will be increased by up to 100%,
but will not exceed $5000 except as provided by Labor
Code section 129.5(¢c)(3), if the failure to pay or late
payment was in violation of an award or order of the
Workers' Compensation Appeals Board, the Rehabi-
litation Unit, or the Administrative Director. The subdi-
vision is further amended to provide that when the
award or order is not specific to, but only stated as a
lump sum, of any benefit pursuant to subdivisions(a)(1)
through (a)(9), or isfor any other benefit or medical ex-
penses, the penalty amount of up to 100% as specified
above shall be determined based on the equivalent
amount of unpaid indemnity as assessed under subdivi-
sion (a)(2). The subdivision is further anended to pro-
vide that penalties will be assessed separately for both
late compliance and/or the failure to pay any portion of
anaward or order.

Section 10111.2(a)(11) is amended to provide that
penalties will be assessed for failure to pay, or late or
partial payment of, a Notice of Compensation Due is-
sued asaresult of an audit pursuant to Labor Code sec-
tion 129(b).

Section 10111.2(b)(2) is amended by deleting the
phrase*anincompleteinvestigation of” andreplacing it
with“areasonableattempt toinvestigate”.

Section 10111.2(b)(3) isamended to correct the cita-
tion that sets forth the requirement to produce alegible
paper copy. The correct citation is California Code of
Regulations, title 8, section 10107.1(h). The subdivi-
sionisfurther amended to reducethenumber of daysfor
each graduated penaltiesto apply for the failure to pro-
duce apaper copy of theclaimfile. ($100if thefilewas
produced not morethan 2 dayslate; $250if thefilewas
produced more than 2 but not more than 4 days late;
$500 if the file was produced more than 4 but not more
than 7 days late; $1,000 if the file was produced more
than 7 dayslate but not morethan 15 dayslate; $2,500 if
the file was produced more than 15 days late but not
more than 30 days late; $5000 if the file was produced
morethan 30 dayslateor wasnot produced.)

Section 10111.2(b)(5) isamendedto providethat gra-
duated penalties apply for each failure to object to or
pay reimbursement for the reasonabl e expenseincurred
for self-procured medical treatment to the injured
worker in the manner required by Labor Code section
4603.2. The 60-day timeframe for objecting to a re-
guest for reimbursement and the subsequent reference
to Labor Codesection 4600 aredel eted.

Section 10111.2(b)(8)(A) isre- ettered.

Section 10111.2(b)(8)(B) isre- ettered and amended
to include anotice of benefitsasrequired by California
Code of Regulations, title 8, beginning with section
10133.50. The subdivision is further amended to pro-
videthat itsstated penalty for eachfailuretoissueapen-
alty notice will apply unless penalties are assessed pur-
suant to subdivisions (b)(14) through (b)(20) and
(b)(27).

Section 10111.2(b)(8)(C) isre-lettered and amended
toinclude anotice of benefitsasrequired by California
Code of Regulations, title 8, beginning with section
10133.50. The subdivision is further amended to pro-
videthat its stated penalty for each failureto timely is-
sue a penalty notice will apply unless penalties are as-
sessed pursuant to subdivisions (b)(14) through (b)(20)
and (b)(27). The subdivision is further amended to in-
clude the supplemental job displacement benefit notice
among other required benefit notices.

Section 10111.2(b)(8)(D) isre- ettered and amended
toexcludeamaterially misleading or materially inaccu-
rate or incompletedenial noticeassessed under subdivi-
sion (b)(21) from the penalty assessed under this subdi-
vision. The subdivisionisfurther amended to include a
notice of benefits as required by California Code of
Regulations, title8, beginning with section 10133.50.

Section 10111.2(b)(8)(E) isre ettered.

1928



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 44-Z

Section 10111.2(b)(8)(F) isre-l ettered.

Section 10111.2(b)(9) isamended to providethat gra-
duated penalties apply for each failure to pay or object
to a billing for a medical-Hegal expense in the manner
required by Labor Code section 4622. The regulatory
citation to section 9794 and 60—day timeframeto pay or
objecttoabilling aredeleted.

Section 10111.2(b)(10) is amended to provide that a
bill for medical treatment provided or authorized by the
treating physician includes early medical treatment
when aclaim has not been accepted or denied pursuant
to Labor Code section 5402. The subdivision isfurther
amended to providethat any penalty assessed under the
subdivision shall be doubled if the medical treatment
provided by the physician was authorized by a physi-
cian reviewer through a utilization review process es-
tablished under Labor Code section 4610 and Title 8,
CdliforniaCodeof Regulations, section 9792.7.

Section 10111.2(b)(11) is amended to provide that a
bill for medical treatment includes a bill for medical
treatment provided pursuant to Labor Code section
5402(c). The subdivision is further amended by delet-
ing al referencesto a10% increase. The subdivisionis
finally amended to provide any penalty assessed under
the subdivision will be no greater than the penalty that
would have issued under section 10111.2(b)(10) had
thebill been unpaid at thetimethe audit subject was no-
tified that theclaim wassel ected for audit.

Section 10111.2(b)(13) is amended to provide a $50
penalty for each misdesignation of an indemnity claim
asamedical-only claim on the claim log. The subdivi-
sion is further amended to provide a $50 penalty for
eachfailuretodistinguish ontheclaimloganindemnity
claim that has no payment of indemnity from one that
hasindemnity payment(s).

Section 10111.2(b)(15) is amended to substitute
“DWC Medical Unit” for “Industrial Medical Coun-
cil.”

Section 10111.2(b)(23) is amended to provide that
graduated penalties apply for each failure to comply
with, show good cause for non—compliance with, or
contest, within 30 daysof receipt, any written request or
order of the Administrative Director or Audit Unit
which is not specified in subdivisions (a)(10), (a)(12),
(b)(3), (b)(13), or (b)(24) of section 10111.2. The cita-
tiontosubdivision (b)(14) isdeleted.

Section 10111.2(b)(24) is amended to provide that
graduated penalties apply for each failure to fully and/
or timely comply with any final award or order of the
Workers' Compensation AppealsBoard, or the Rehabi-
litation Unit, or Administrative Director, which is not
assessed pursuant to section 10111.2(a)(10). The subdi-
vision isalso amended to allow a$100 penalty for each
late payment of interest required pursuant to Labor
Code section 5800, and a $250 penalty for each failure

to pay interest required pursuant to Labor Code section
5800. A $500 penalty isallowed for compliance (other
than a late interest payment) in more than 20 but not
morethan 35 daysfromthedate of service. Thesubdivi-
sionisfurther amended to provide that penaltieswill be
assessed separately for both late compliance and the
failureto pay aportion of an award or order. The subdi-
vision also setsforth thetime period for compliance af-
ter which penalties will apply: Compliance with an
award or order must be within 20 days of service of the
award or order, unless the award or order expressly al-
lows additional time, plus an additional five days for
service by mail. If additional time for payment is al-
lowedintheaward or order, the penalties set forth under
this subdivision will be assessed based on the date the
payment isordered dueinstead of thedate of service.

Section 10111.2(b)(25) isamended to provide a$100
penalty if theclaim form provided to theinjured worker
isnot thecurrent form required by regulations.

Section 10111.2(b)(26) isamended to del ete the $100
penalty for each period of 1 to 14 days' delay infiling
the Annual Report of Inventory to a maximum penalty
of $500 for each Annual Report of Inventory. The sub-
division is further amended to allow a $100 penalty if
the Annual Report of Inventory or Annual Report of
Adjusting Locations was filed not more than 10 days
late, and an additional $100 for each additional delay of
not morethan 10 days, to amaximum penalty of $500if
the Annual Report of Inventory or Annual Report of
Adjusting Locations was filed more than 40 days late,
and $1,000if the Annual Report of Inventory or Annual
Report of Adjusting Locations was overdue more than
40 days and was not filed at the time the audit subject
wasnotifiedthat the claimwassel ected for audit.

Section 10111.2(b)(27) isadded to provide graduated
penalties for each failure to comply with the Supple-
mental Job Displacement Benefit notice requirements
of Section 10133.51. A penalty of $100 is assessed for
eachmaterially incompleteor inaccurate noticerelating
tothesupplemental job disability benefit, and, separate-
ly, thefailureto send the notice by certified mail. Penal-
ties ranging from $100 to $500 are assessed for each
failureto issuethe notice of supplemental job displace-
ment benefits (if not previoudly issued) within 10 days
of the last payment of temporary disability (from 10 to
40dayslate).

Section 10111.2(b)(28) isadded to provide graduated
penaltiesfor each failuretoissuethevoucher for educa-
tion—+elated retraining/skill enhancement in com-
pliance with California Code of Regulations, title 8,
section 10133.56(c), unless the employer meets the
conditionsset forth in Labor Code section 4658.6. Pen-
altiesranging from $100 to $1,000 are assessed for the
lateissuanceof thevoucher (from 10to 51 dayslate).
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Section 10111.2(b)(29) isadded to provide graduated
penalties for each failure to pay any properly docu-
mented Supplemental Job Displacement Benefit
voucher billing within thetime frames required by sec-
tion 10133.56(h). Penalties ranging from $100 to
$5,000 are assessed for each failure, the amount of the
penalty dependant ontheamount of thebill.

Section 10111.2(b)(30) is added to provide that for
claimsreported on or after April 19, 2004, regardless of
the date of injury, the penalty for each failure to timely
advisetheinjured worker of their right to medical treat-
ment under L abor Code section’5402(c) is$2,500.

Section 10111.2(c)(2) isamended to provide that ad-
ministrative penalties may be mitigated for good faith
inan amount greater than 20% in extraordinary circum-
stances, when strict application of the mitigation guide-
lineset forthin subdivision (c) would be clearly inequi-
table.

Section 10111.2(c)(7) is amended to provide that
consideration of penalty amounts based on the size of
theaudit subject location will be based onthe number of
indemnity claimsreported at theaudit subject’slocation
for the most recent complete calendar year. The section
is further amended to provide that for an audit subject
location that is handling only run—off claims, the penal -
ty amount shall be based on the number of open run—off
claims and open claims that were closed at the audit
subject location in the most recent complete calendar
year.

13. Section 10112 —
Assessments

This section, addressing liability for penalty assess-
ments, is amended to correct the Labor Code citation,
section 129.5(e), providing for the issuance of a civil
penalty.

14. Section 101134 — Written Statement and
Supporting Evidence

Thissection setsforth the proceduresfor aclaimsad-
ministrator tofileawritten statement setting forthitsle-
gal and factual basisfor opposing theissuance of acivil
penalty under Labor Code section 129.5(e). Subdivi-
sion (@) isamended to providethat thewritten statement
shall only include copies of all documentsand all other
evidence that the claims administrator intends on
introducing into evidence at the hearing. The require-
ment of providingawitnesslistisdeleted.

15. Section 10113.5 — Prehearing Conference;
Subject Matter; PrehearingOrder

This section authorizes the Administrative Director,
or hisor her designee, to conduct a prehearing confer-
ence prior to ahearing on theissuance of acivil penalty
under Labor Code section 129.5(e). Subdivision (a) is
amended to include the exchange of witnesslistsand of
exhibits or documents to be offered in evidence at the

Liability for Penalty

hearing as matters to be considered at the prehearing
conference.

16. Section 10114.2— Affidavits

This section allows the use of witness affidavits or
declarationsat acivil penalty hearinginstead of livetes-
timony. The section is amended to provide that an affi-
davit may beused if thewitnesswasnamedin awitness
list exchanged either through agreement of the parties
or pursuant to an order following a prehearing confer-
ence.

17. Section 10115 —
Compensation Due

This section sets forth the general provisions for
appealing a Notice of Compensation issued under
Cdifornia Code of Regulations, title 8, section 10110.
The subdivision is amended to include a citation to
CdliforniaCodeof Regulations, title 8, section 10952.

18. Section 10115.1 — Appeal of Notice of Penalty
Assessment — Filingand Contents

Thissection setsforth the proceduresfor filing an ap-
peal of aNoticeof Penalty Assessment issued under La-
bor Code section 129.5(a) and (c). Subdivision (b) is
amended to provide the correct Labor Code citation,
section 129(d), regarding the payment of the assessed
penalty if arequest for awritten decision or request for
appealsconferenceisnot timely filed and served.

19. Section 10115.2 — Appeal of Notice of Penalty
Assessment; Conference Processand Delegation
of Authority; Noticeof Findings, Service

This section sets forth the procedures for an appeal
conferencefollowing thefiling of aNotice of Appeal of
Penalty Assessment. Subdivision (1) isamendedto pro-
vide the correct Labor Code citation, section 129.5(f),
for thefiling of a petition for writ of mandate from the
AdministrativeDirector’sNoticeof Findings.

Appeal of Notice of

DISCLOSURES REGARDING THE PROPOSED
REGULATORY ACTION

The Administrative Director has made the following
initial determinations:

e Significant statewide adverse economic impact
directly affecting business, including the ability of
California businesses to compete with businesses
inother states: None.

e Adoption of thisregulation will not: (1) create or
eliminate jobs within the State of California; (2)
create new businesses or eliminate existing
businesses within the State of California; or (3)
affect the expansion of businesses currently doing
businessinCalifornia.

e EffectonHousing Costs: None.
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e  Cost impacts on representative private person or
business. The Administrative Director has
determined that the proposed regulations will not
have a significant adverse economic impact on
representative private persons or directly affected
businesses.

FISCAL IMPACTS

e Costsor savingsto state agencies or costs/savings
infederal fundingtothe State: None.

e Loca Mandate: None. The proposed regulations
will not impose any new mandated programs or
increased service levels on any local agency or
school district. The potential costsimposed on al
public agency employers by these proposed
regulations, although not a benefit level increase,
are not a new State mandate because the
regulationsapply to all employers, both publicand
private, and not uniquely to local governments.
The Administrative Director has determined that
the proposed regulations will not impose any new
mandated programs on any local agency or school
district. The California Supreme Court has
determined that an increase in workers
compensation benefit levels does not constitute a
new State mandate for the purpose of local
mandate claims because the increase does not
impose unique requirements on loca
governments. See County of LosAngelesv. State of
California (1987) 43 Cal.3d 46. The potentia
costsimposed on all public agency employersand
payors by these proposed regulations, although
not abenefit level increase, aresimilarly not anew
State mandate because the regul ations apply to all
employers and payors, both public and private,
and not uniquely tolocal governments.

e Cost to any local agency or school district that is
required to be reimbursed under Pat 7
(commencing with Section 17500) of Division 4
of the Government Code: None. (See “Loca
Mandate” sectionabove.)

e  Other nondiscretionary costs/savings imposed
upon local agencies. None. The proposed
regulations do not apply to any local agency or
school district. (See “Local Mandate” section
above.)

EFFECT ON SMALL BUSINESS

The Administrative Director has determined that
small business will not be impacted by the amended
regulations. The businesses that are subject to audit

penalties for failure to comply with the workers' com-
pensation regulations are insurers, self-insured em-
ployers (who must by regulation have substantial net
worth and income) and third party administrators, all of
whomdo not qualify as*small business.”

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5(8)(13), the Administrative Director must de-
termine that no reasonable alternative considered or
that has otherwise been identified and brought to the
Administrative Director’s attention would be more ef-
fectivein carrying out the purposefor which theactions
are proposed, or would be as effective and less burden-
some to affected private persons than the proposed ac-
tions.

The Administrative Director invites interested per-
sonsto present reasonabl e alternatives to the proposed
regulations at the scheduled hearing or during the writ-
tencomment period.

PUBLIC DISCUSSIONS OF
PROPOSED REGULATIONS

Thetext of the draft proposed regulations was made
available for pre-regulatory public comment from Oc-
tober 24, 2007 through November 13, 2007 through the
Division’snternet website (the“DWC Forum™), asre-
quired by Government Code section 11346.45.

AVAILABILITY OF INITIAL STATEMENT
OF REASONS, TEXT OF PROPOSED
REGULATIONS, RULEMAKING FILE
AND DOCUMENTS SUPPORTING THE
RULEMAKING FILE/INTERNET ACCESS

An Initial Statement of Reasons and the text of the
proposed regulations in plain English have been pre-
pared and are available from the contact person named
in this notice. The entire rulemaking file will be made
availablefor inspection and copying at the addressindi-
cated below.

Asof thedate of this Notice, therulemaking file con-
sistsof theNotice, thelnitial Statement of Reasons, pro-
posed text of the regulations, pre—rulemaking com-
ments and the Economic Impact Statement (Form STD
399). Also included are studies and documents relied
uponindrafting the proposed regulations.

In addition, the Notice, Initial Statement of Reasons,
and proposed text of the regulations being proposed
may be accessed and downloaded from the Division’s
website at www.dir.ca.gov. To accessthem, click onthe
“Proposed Regul ations— Rulemaking” link and scroll
downthelist of rulemaking proceedingsto find the Au-
dit Regulationslink.
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Any interested person may inspect a copy or direct
guestions about the proposed regulations and any sup-
plemental information contained intherulemakingfile.
The rulemaking file will be available for inspection at
the Department of Industrial Relations, Division of
Workers Compensation, 1515 Clay Street, 17t Floor,
Oakland, California94612, between 9:00 am. and 4:30
p.m., Monday through Friday. Copies of the proposed
regulations, Initial Statement of Reasons and any in-
formation contained in the rulemaking file may be re-
guestedinwriting to thecontact person.

CONTACT PERSON FOR GENERAL QUESTIONS

Non—substantive inquiries concerning this action,
such asrequeststo be added to the mailing list for rule-
making notices, requests for copies of the text of the
proposed regulations, the I nitial Statement of Reasons,
and any supplemental information contained in the ru-
lemaking file may be requested in writing at the same
address. Thecontact personis:

Maureen Gray
RegulationsCoordinator
Department of Industrial Relations
Division of Workers' Compensation
P.O. Box 420603

SanFrancisco, CA 94142

E-mail: mgray@dir.ca.gov

The telephone number of the contact person is (510)
286-7100.

CONTACT PERSON FOR
SUBSTANTIVE QUESTIONS

In the event the contact person aboveis unavailable,
or for questionsregarding the substance of the proposed
regulations, inquiriesshould bedirectedto:

GeorgeP. Parisotto

Division of Workers' Compensation
P.O.Box 420603

San Francisco, CA 94142

E—mail: gparisotto@dir.ca.gov

The telephone number of this contact person is (510)
286—7100.

AVAILABILITY OF CHANGES
FOLLOWING PUBLIC HEARING

If the Administrative Director makes changes to the
proposed regulations as a result of the public hearing
and public comment received, the modified text with
changesclearly shownwill bemadeavailablefor public
comment for at least 15 days prior to the date on which
theregulationsare adopted.
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AVAILABILITY OF THE FINAL STATEMENT
OF REASONS

Upon its completion, the final Statement of Reasons
will be avail able and copies may be requested from the
contact person named in this notice or may be accessed
ontheDivision'swebsiteat www.dir.ca.gov.

AUTOMATIC MAILING

A copy of this Notice, the Initial Statement of Rea-
sons, and the text of the regulations, will automatically
be sent to those interested persons on the Administra-
tiveDirector’'smailinglist.

If adopted, the regulations with any final amend-
ments will appear in title 8 of the California Code of
Regulations, commencing with section 10100.2. The
text of the final regulations also may be available
through the website of the Office of Administrative

L aw at www.oal .ca.gov.

TITLE 8. OCCUPATIONAL SAFETY
AND HEALTH STANDARDS BOARD

NOTICE OF PUBLIC MEETING/PUBLIC
HEARING/BUSINESS MEETING OF THE
OCCUPATIONAL SAFETY AND HEALTH

STANDARDS BOARD AND NOTICE OF

PROPOSED CHANGESTO TITLE 8 OF THE

CALIFORNIA CODE OF REGULATIONS

Pursuant to Government Code Section 11346.4 and
the provisions of Labor Code Sections 142.1, 142.2,
142.3, 142.4, and 144.6, the Occupational Safety and
Health Standards Board of the State of California has
set thetimeand placefor aPublic Meeting, Public Hear-
ing, and BusinessM eeting:

PUBLICMEETING: OnDecember 18,2008, at
10:00a.m.
inthe Auditorium of the State
ResourcesBuilding,
1416 9th Street, Sacramento,
Cadlifornia95814.

At the Public Meeting, the Board will make time
available to receive comments or proposals frominter-
ested persons on any item concerning occupational
safety and health.

PUBLICHEARING: OnDecember 18,2008,
followingthePublic
Meeting,
inthe Auditoriumof the State
ResourcesBuilding,
1416 9t Street, Sacramento,
Cdifornia95814.
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At the Public Hearing, the Board will consider the
public testimony on the proposed changes to occupa-
tional safety and health standards in Title 8 of the
CdliforniaCodeof Regulations.

BUSINESS
MEETING: OnDecember 18,2008,
following the Public Hearing,

intheAuditorium of the State

ResourcesBuilding,

1416 9th Street, Sacramento,
California95814.

At the Business Meeting, the Board will conduct its
monthly business.

DISABILITY ACCOMMODATION NOTICE

Disability accommodation is available upon request.
Any person with adisability requiring an accommoda-
tion, auxiliary aid or service, or amodification of poli-
cies or procedures to ensure effective communication
and access to the public hearings/meetings of the Oc-
cupational Safety and Health Standards Board should
contact the Disability Accommodation Coordinator at
(916) 2745721 or the state-wide Disability Accom-
modation Coordinator at 1-866-326-1616 (toll free).
The state-wide Coordinator can aso be reached
through the CaliforniaRelay Service, by dialing 711 or
1-800-735-2929 (TTY) or 1-800-855-3000 (TTY-
Spanish).

Accommodations can include modifications of poli-
ciesor procedures or provision of auxiliary aids or ser-
vices. Accommodations include, but are not limited to,
an Assigtive Listening System (ALS), a Computer—
Aided Transcription System or Communication Access
Readltime Trandation (CART), a sign-language inter-
preter, documentsin Braille, large print or on computer
disk, and audio cassette recording. Accommodation re-
quests should be made as soon as possible. Requestsfor
an ALS or CART should be made no later than five (5)
daysbeforethehearing.

NOTICE OF PROPOSED CHANGESTO TITLE 8
OF THE CALIFORNIA CODE OF REGULATIONS
BY THE OCCUPATIONAL SAFETY AND
HEALTH STANDARDS BOARD

Noticeishereby given pursuant to Government Code
Section 11346.4 and Labor Code Sections142.1, 142.4
and 144.5, that the Occupational Safety and Hesalth
Standards Board pursuant to the authority granted by
Labor Code Section 142.3, and to implement Labor
Code Section 142.3, will consider the following pro-
posed revisions to Title 8, High-Voltage Electrica
Safety Ordersof the CaliforniaCode of Regulations, as

indicated below, at its Public Hearing on December 18,
2008.
1. TITLES: HIGH VOLTAGE ELECTRICAL
SAFETY ORDERS
Division 1, Chapter 4, Subchapter 5,
Group 2
High—VoltageElectrical Safety
Orders

Descriptionsof theproposed changesareasfollows:

1. TITLE8: HIGH VOLTAGE ELECTRICAL
SAFETY ORDERS
Division 1, Chapter 4, Subchapter 5,
Group?2
High—VoltageElectrical Safety
Orders

INFORMATIVE DIGEST OF PROPOSED
ACTION/POLICY STATEMENT OVERVIEW

The Occupational Safety and Health Standards
Board (Board) intends to adopt the proposed rulemak-
ing action pursuant to Labor Code Section 142.3, which
mandates the Board to adopt standards at | east as effec-
tiveasfederal standardsaddressing occupational safety
and healthissues.

On February 14, 2007, the U.S. Department of Labor,
Occupational Safety and Health Administration (Fed-
eral OSHA) promulgated standardsrevising thegeneral
industry electrical installation standards found in Sub-
part S of 29 Code of Federal Regulations (CFR) Part
1910. The Board is relying on the explanation of the
provisions of the federal standardsin Federal Register,
Volume 72, No. 30, pages 7136-7221, February 14,
2007, asthejustification for the Board’s proposed rule-
making action. The Board proposes to adopt standards
which are the same as the federal standards except for
minor editorial and format differences, or where exist-
ing state standards provide ahigher level of safety. Fur-
thermore, obsol ete cross—referencesto CaliforniaCode
of Regulations, Title 24 are also proposed for deletion
under provisionsof the CaliforniaCode of Regulations,
Title 1, Section 100. Prior to September 30, 2002, the
Standards Board was mandated by Health and Safety
Code Section 18943(b) to submit Title 8 building stan-
dardstothe CaliforniaBuilding Standards Commission
for their approval and adoption into Title 24, the
CdliforniaBuilding Code.

Assembly Bill 3000 (Stats. 2002, c. 1124), whichwas
signed by the Governor and filed with the Secretary of
State on September 30, 2002, formally exempted the
Standards Board from the building standard require-
ments contained in the Health and Safety Code as well
as those contained in Labor Code Sections 142.3 and
142.6. Consequently, all previousreferencesto Title 24
havebeen del eted.
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Inthefinal rule, Federal OSHA hasrevised its exist-
ing general industry electrical installation standards
contained in Sections 1910.302—-1910.308 along with
relevant definitionsfound in Section 1910.399. Federal
OSHA's existing electrical standards are based on the
1979 edition of NFPA 70E, Standard for Electrical
Safety Requirementsfor Employee Workplaces. Thefi-
nal federal ruleisbased primarily on Part | of the 2000
edition of NFPA 70E which, in turn, is based on the
1999 National Electrical Code (NEC). Thusthe propos-
al will reflect more current practice and technology as
well asrespond to requests from stakehol dersthat Sub-
part S reflect the most recent editions of NFPA 70E
which the industry is already voluntarily complying
withinitspresent form. Federal OSHA isof theopinion
that the revised standard will facilitate compliance by
stakeholders, including small businesses, while also
improving safety for employees.

Subjects addressed by the proposal include, but are
not limitedto, thefollowing:
= Definitionsof termsusedintheHVESO

= Approval of installationsand equipment

= Examination, installation and use of equi pment
=  Markingandidentification

= QOvercurrent protection

= Grounding

= Wiringmethods

= Temporary wiring

=  Enclosuresfor electrical installations

= |nterruptingandisolating devices

=  Transformers

= Control of motorsand generators

= Workspaceandguarding

= Communicationssystems

= |nductionand diel ectric heating equipment

=  Integrated electrical systems
The proposed standards are substantially the same as
the final rule promulgated by federa OSHA. Labor
Code Section 142.3(a)(3) exempts the Board from the
provisions of Article 5 (commencing with Section
11346) and Article 6 (commencing with Section 11349)
of Chapter 3.5, Part 1, Division 3 of Title 2 of the Gov-
ernment Code when adopting standards substantially
the same as federal standards. However, the Board is
still providing a comment period and will convene a
public hearing. The primary purpose of the written and
oral commentsat the public hearingisto:
1. Identify any issues uniqueto Californiarelated to
this proposa which should be addressed in a
subsequent rulemaking; and

2. Solicitcommentsontheproposed effectivedate.

The responses to comments will be available in the
rulemaking file on thismatter and will belimited to the
abovearess.

The effective dateis proposed to be upon filing with
the Secretary of State as provided by Labor Code Sec-
tion 142.3(a)(3). The standards may be adopted without
further notice even though modifications may be made
totheoriginal proposal in responseto public comments
or at theBoard' sdiscretion.

DOCUMENTS INCORPORATED
BY REFERENCE

e 29CFR1910.7, Definition and requirementsfor a
nationally recognized testing laboratory.

This document is available for review Monday
through Friday from 8:00 a.m. to 4:30 p.m. at the Stan-
dards Board Office located at 2520 Venture Oaks Way,
Suite 350, Sacramento, California.

COST ESTIMATES OF PROPOSED ACTION

OSHA's estimation of compliance costs found in
Federal Register, Vol. 72, No. 30, February 14, 2007,
Preamble Section VI, Final Economic and Regulatory
Screening Analysis, subsection D, Estimation of Com-
pliance Costs, notes that there is already within thein-
dustry widespread use of the 1999 (or later) edition of
the National Electrical Code (NEC) upon which the
federal promulgation was based. Since thisrulemaking
proposal merely incorporates the federal standards
where necessary to make California’'s High—\Voltage
Electrical Safety Ordersat |east aseffective, Board staff
therefore relies on OSHA's estimate of compliance
costsin making adetermination that this rulemaking of
High-Voltage Electrical Safety Orderswill have no ap-
preciablecostimpact ontheregulated public.

DETERMINATION OF MANDATE

The Occupational Safety and Hedth Standards
Board has determined that the proposed standards not
impose alocal mandate. Therefore, reimbursement by
the stateisnot required pursuant to Part 7 (commencing
with Section 17500) of Division 4 of the Government
Code because the proposed amendments will not re-
quirelocal agenciesor school districtstoincur addition-
al costs in complying with the proposal. Furthermore,
these standards do not constitute a “new program or
higher level of serviceof anexisting programwithinthe
meaning of Section 6 of Article X111 B of the California
Constitution.”

The California Supreme Court has established that a
“program” within the meaning of Section 6 of Article
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X111 B of the California Constitution is one which car-
ries out the governmental function of providing ser-
vices to the public, or which, to implement a state
policy, imposes unique requirements on local govern-
ments and does not apply generally to all residents and
entitiesin the state. (County of L os Angelesv. State of
California(1987) 43Cal.3d46.)

These proposed standards do not require local agen-
ciesto carry out thegovernmental function of providing
servicesto the public. Rather, the standards require lo-
cal agenciestotakecertainstepsto ensurethesafety and
health of their own employees only. Moreover, these
proposed standards do not in any way require local
agencies to administer the California Occupational
Safety and Health program. (See City of Anaheim v.
Stateof California(1987) 189 Cal.App.3d 1478.)

These proposed standards do not impose unique re-
quirements on local governments. All state, local and
private employers will be required to comply with the
prescribed standards.

EFFECT ON SMALL BUSINESSES

The Board has determined that the proposed amend-
mentsmay affect small businesses. However, nosignif-
icant economicimpact isanticipated.

ASSESSMENT

The adoption of the proposed amendments to these
standards will neither create nor eliminate jobs in the
State of Californianor result inthe elimination of exist-
ing businesses or create or expand businesses in the
Stateof California.

REASONABLE ALTERNATIVES CONSIDERED

Our Board must determinethat no reasonableaterna-
tive considered by the Board or that has otherwise been
identified and brought to the attention of the Board
would be more effectivein carrying out the purpose for
which theactionisproposed or would be aseffectiveas
and less burdensome to affected private persons than
the proposed action.

A copy of the proposed changes in STRIKEOUT/
UNDERLINE format isavailable upon request madeto
the Occupational Safety and Health Standard Board's
Office, 2520 Venture Oaks Way, Suite 350, Sacramen-
to, CA 95833, (916) 274-5721. Copies will also be
availableat thePublic Hearing.

AnINITIAL STATEMENT OF REASONS contain-
ing a statement of the purpose and factual basisfor the
proposed actions, identification of the technical docu-
ments relied upon, and a description of any identified

alternatives has been prepared and is avail able upon re-
quest fromthe StandardsBoard’ sOffice.

Notice is also given that any interested person may
present statements or arguments orally or in writing at
the hearing on the proposed changes under consider-
ation. Itisrequested, but not required, that written com-
ments be submitted so that they are received no later
than December 12, 2008. Theofficia record of therule-
making proceedingswill be closed at the conclusion of
the public hearing and written commentsreceived after
5:00 p.m. on December 18, 2008, will not be considered
by the Board unless the Board announces an extension
of time in which to submit written comments. Written
comments should be mailed to the address provided be-
low or submitted by fax at (916) 274-5743 or e-mailed
at oshsb@dir.cagov. The Occupational Safety and
Health Standards Board may thereafter adopt the above
proposals substantially as set forth without further no-
tice.

The Occupational Safety and Headth Standards
Board'srulemaking file on the proposed actionsinclud-
ing al the information upon which the proposals are
based are open to public inspection Monday through
Friday, from 8:30 am. to 4:30 p.m. at the Standards
Board's Office, 2520 Venture Oaks Way, Suite 350,
Sacramento, CA 95833.

The full text of proposed changes, including any
changesor modificationsthat may bemadeasaresult of
the public hearing, shall be available from the Execu-
tive Officer 15 days prior to the date on which the Stan-
dardsBoard adoptsthe proposed changes.

Inquiries concerning either the proposed administra-
tive action or the substance of the proposed changes
may be directed to Marley Hart, Executive Officer, or
Michael Manieri, Principal Safety Engineer, at (916)
274-5721.

You can accessthe Board'snotice and other materials
associated with this proposal on the Standards Board's
homepage/website address which is http://www.dir.
ca.gov/oshsh. Once the Final Statement of Reasons is
prepared, it may be obtained by accessing the Board's
website or by calling the telephone number listed
above.

TITLE 14. NATURAL RESOURCES

NOTICE OF PROPOSED RULEMAKING

State Mining and Geology Board’s
Vested RightsHearing Procedure —
Notice/Submission of Written Materials

NOTICE IS HEREBY GIVEN that the State Mining and
Geology Board (SMGB) proposesto amend theregula-
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tion described below after considering all comments
and recommendationsregarding the proposed action.

REGULATORY ACTION

The State Mining and Geology Board (SMGB) pro-
poses to amend § 3959(b)(4) to the California Code of
Regulations (CCR), Title 14, Division 2, Chapter 8,
Subchapter 1. The SMGB serves asaLead Agency in
the implementation of the Surface Mining and Recla-
mation Act of 1975 (SMARA) in Yuba County. Inare-
cent ruling, the California Court of Appeal, Third Ap-
pellate District, held that a proper notice and hearing
was required for any vested rights determination, and
suggested that whenthe SMGB isactingasthe SMARA
Lead Agency, the SMGB has the responsihility to con-
duct the public hearing and make the vested rights de-
termination. On August 14, 2008, the Office of Admin-
istrative Law approved the proposed regulations, and
such regulations were enacted on September 13, 2008.
The amended regulation clarifies the administrative
procedurefor submission of written and responsivema-
terialsto the SMGB when acting as lead agency inim-
plementing the Surface Mining and Reclamation Act
(SMARA, Public Resources Code § 2710 et seg.) and
conducting a vested rights determination (CCR § 3950

etseq.).

PUBLIC HEARINGS AND
WRITTEN COMMENTS

The SMGB hasnot scheduled apublic hearing onthis
proposed action; however, the SMGB will hold ahear-
ing to receive commentsif it receives awritten request
for apublic hearing from any interested person, or his/
her authorized representative, no later than 15 days be-
forethe close of the written comment period. The hear-
ing facility will be barrier free in accordance with the
Americans with Disabilities Act. At the hearing, any
person may present statementsor argumentsorally orin
writing relevant to the proposed action described in the
Informative Digest. The SMGB requests, but does not
require, that persons who make oral comments at the
hearing al so submit awritten copy of their testimony.

Any interested person may submit written comments
relevant to the proposed regul atory actiontothe SMGB.
The Written Comment Period closes at 5:00 p.m. De-
cember 15, 2008. The SMGB will consider only rele-
vant comments received at the SMGB office by that
time. Latesubmittal swill not beconsidered.

AUTHORITY AND REFERENCE

The SMGB proposes to adopt a regulation that
amends 3959(b)(4) to Article 15 of the California Code
of Regulations, Title 14, Division 2, Chapter 8, Sub-
chapter 1, pursuant to its authority granted in PRC
§2207(e) and PRC §2755. Reference: Calvert v.
County of Yuba, (2007) 145 Cal. App. 4th 613.

INFORMATIVE DIGEST

The Surface Mining and Reclamation Act of 1975
(SMARA, Public Resources Code § 2710 et seg.) was
enacted to ensure that significant adverse impacts of
mining to the environment are prevented or mitigated
and public health and safety are protected. Under SMA -
RA, surface mining operators are required to submit to
their respective lead agencies (cities and counties) for
approval, a plan for reclaiming mined lands as well as
proof of financial assurances to ensure those mined
lands are reclaimed in accordance with the approved
reclamation plan. Lead agenciesareresponsiblefor en-
suring their surface mining operatorsarein compliance
with SMARA's permit and reclamation requirements.
The Department of Conservation (Department) and the
State Mining and Geology Board (SMGB) provide
SMARA lead agency assistanceand oversight.

SMARA is a State law that is designed to be imple-
mented primarily by local lead agencies. A lead agency
isdefinedin PRC § 2200.5 (Chapter 2) and PRC § 2728
(Chapter 9) asacity, county, the State Mining and Geol -
ogy Board (SMGB), and the San Francisco Bay Con-
servation and Devel opment Commission.

The State Mining and Geology Board (SMGB)
serves as a Lead Agency in the implementation of the
Surface Mining and Reclamation Act of 1975
(SMARA) in Yuba County. InaDecember 2007 ruling,
the California Court of Appeal, Third Appellate Dis-
trict, held that aproper notice and hearing was required
for any vested rights determination, and suggested that
whenthe SMGB isacting asthe SMARA Lead Agency,
the SMGB has the responsibility to conduct the public
hearing and make the vested rights determination. On
August 14, 2008, the Office of Administrative Law ap-
proved the proposed regulations, and such regulations
were enacted on September 13, 2008. The SMGB is
considering amending 8§ 3959(b)(4) to clarify the ad-
ministrative procedurefor submission of writtenandre-
sponsivematerialstothe SMGB.

CCR 8 3950, et seq. of the SMGB’s regul ations pro-
vides administrative procedures to conduct a vested
rights determination when serving asalead agency un-
der SMARA.

The SMGB intent for introduction of written evi-
denceand argument isreflected in CCR § 3959, in con-
textwithregulation 3952, to provide:
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1. §3952alowsfor avested right claimant to file a
Request for Determination with written
supporting documentation indicating the basisfor
theclaimand identifying the scope and scaleof the
clam. This submittal is in the nature of the
claimant’sopeningbrief.

2. Thereafter, 8 3954 requiresthe SMGB to make an
initial determination of completeness and
jurisdiction, within 15 business days of receipt of
the Request for Determination.

3. Thereafter, 8§ 3955 requires a notice of pending
vested rights determination within 30 business
daystoall interested parties.

4. Thereafter, 8 3958 requires a public hearing on a
vested rights determination to commence no less
than 90 business days (i.e., approximately 126
calendar days) after the notice of pending vested
rights determination; in no case shall the hearing
be scheduled more than 180 business days (i.e.,
approximately 252 caendar days) after the
conclusion that the Request for Determination is
withinthe SMGB’sjurisdiction.

5. Thereafter, 8§3959(b)(4) requires that “any
additional written materials be delivered to the
SMGB no less than 60 calendar days before the
hearing.” The SMGB interprets this provision as
thetimefor receipt of public comment in response
to the initial application, in the nature of an
opposition brief and opposing evidence.

6. Thereafter, 8 3959(b)(4) requiresthat “in no case
will any responsive materials be submitted less
than 45 calendar days prior to the hearing.” The
SMGB interpretsthisrequirement asallowing the
claimant to submittal rebuttal materials, in the
nature of areply brief. Being in the nature of a
reply brief, thematerial ssubmitted not lessthan 45
calendar days prior to the hearing should be
responsive to issues raised by an opposition brief
and opposing evidence, and not rai se new issuesor
evidence.

8§ 3959 specifically describesanoticethe SMGB will
prepare, mail and post, and describes the vested rights
matter to be considered; the hearing date and time; an
invitationto make statements; and arequest concerning
delivery or submission of additional written materials
and any responsive materials. Although presented as a
request, time limits for submission of the materials are
describedintheregulation.

Itisspecifically stated under § 3959(b)(4) “[t] hepro-
visionsthat all additional materialsbe submitted by the
public no less than 60 days before the hearing , and by
the applicant no less than 45 days before the hearing,
are necessary to allow the SMIGB to timely consider the
information submitted.” Upon review from stakehol d-

ersand the Office of Administrative Law, thislanguage
could be interpreted to be in conflict with the intent of
the SM GB when the language was under consideration
and subsequently adopted. Notably, the language of
CCR 8 3959(h)(4) does not distinguish between appli-
cantandthepublic.

Since the language of 8 3959(b)(4) does not clearly
distinguish between the applicant and the public, any-
one can submit any additional materials up to 60 days
before the hearing, and anyone can submit written ma-
teria responding to material previously submitted in
theperiod ending 60 daysprior tothehearing, at |east 45
dayspriortothehearing.

The SMGB’sintent wasto have public written mate-
rials submitted 60 days prior to the hearing, and an ap-
plicant’s responsive materials submitted 45 days prior
to the hearing. However, this was not the only possible
scenario under thisregulation.

The regulation as enacted (effective September 13,
2008) could aswell alow the applicant to submit addi-
tional written material up to 60 days beforethe hearing,
and othersto submit responsesupto 45 daysbefore. The
current language could also beinterpreted to allow any-
one to submit “any additional written materials’ up to
60 days before the hearing, and anyone to submit writ-
ten material responding to material previously sub-
mitted in the period ending 60 days prior to the hearing,
atleast 45dayspriortothehearing.

Two optionswereconsidered:

Option No. 1 — L eave asis: One option would be
to leave the regulation as it is, and acknowledge
that the 60—and 45—day time limit is a two—way
street in regards to a response to comments. The
Board would then apply the rule in this manner.
Should this prove unwieldy, the SMGB could
consider amending the language in a future
rulemaking action.

Option No. 2— Amend the Regulatory L anguage:
The second option would be to amend the
language of the regulation to makeit clear that the
60 daysprior to hearing timelimitisfor thepublic,
andthe45 daysprior to hearing timelimitisfor the

applicant.

Should the SMGB not amend the regulation to clari-
fy, the process could be on—going with no meansfor the
claimant to respond to all public comments, prior to
commencement of the vested rights hearing. Further-
more, athough the regulations serve the SMGB while
acting in alead agency capacity under SMARA, such
regulations do not exist elsewhere, and thus, may be
used by other lead agencies, asso desired. It isthusim-
portant that the regulations are clear, Thus, the SMGB
recommends that the regulatory language be amended
to make it clear that the 60 days prior to hearing time
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limit isfor the public, and the 45 days prior to hearing
timelimitisfortheapplicant.

POLICY STATEMENT OVERVIEW

The proposed language in the amended regulation
clarifiestheadministrative procedurefor the public and
claimant in the submission of written and responsive
materialstothe SM GB when acting asalead agency un-
der SMARA (PRC § 2755 and § 2775) and Calvert v.
County of Yuba, (2007) 145 Cal. App. 40 613. Thisreg-
ulation is necessary in order to protect the California
public by providing an administrative procedurefor the
SMGB to make a vested rights determination pursuant
to SMARA when the SMGB is the operating lead

agency.

CEQA COMPLIANCE

The SMGB has determined that this rulemaking pro-
cessisnot aproject under Title 14, CCR § 15378 of the
CEQA Guidelines, or is categorically exempt under
Title14, CCR § 15308 of the CEQA Guidelines.

DISCLOSURES REGARDING THE
PROPOSED ACTION

The SM GB hasmadethefoll owing determinations:
M andate on local agenciesand school districts:
SMGB staff determined that adoption of this
regulation does not impose any new mandates on
local agenciesor onlocal school districts.

Costs or savings to any State agency: SMGB
staff determined that this proposed regulation
imposes no savings or additional expensesto state
agencies.

Cost toany local agency or school district which
must be reimbursed in accordance with
Government Code 88§ 17500 through 17630:
SMGB staff determined this proposed regulation
doesnot impose any additional cost abligationson
local agenciesor onlocal school districts.

Other non—discretionary costs or _savings
imposed upon local agenciess SMGB staff
determined that no other non—discretionary costs
or savings to local agencies are imposed by the
proposed regulations.

Cost or savingsin Federal fundingtothe State:
SMGB staff determined that there are no costs or
savingsinFederal fundingtothe State.

Significant statewide adver se economic impact
directly affecting businessincluding the ability
of California businesses to compete with
businesses in other statess SMGB staff
determined that no statewide adverse impacts to
California businesses result from the adoption of
thisproposed regulatory language.

Potential cost impact on private persons or
directly affected businesses: SMGB staff has
determined that the proposed regul atory language
will not have a potential cost impact on private
persons but will have an impact on directly
affected busi nesses shoul d asurface mine operator
request avested right determination.

Creation or_elimination of jobsin California:
SMGB staff has determined that the adoption of
theseregulationswill not:

e  Createnor eliminatejobswithinCalifornig;

e  Createnew nor eliminate existing businesses
withinCalifornia;

e  Expand businesses currently doing business
inCalifornia

Significant effect on housing costs: SMGB staff
has determined that the adoption of these
regulations will have no significant effect on
housing costs.

Effects on small businesses. SMGB staff has
determined that theimposition of the proposed fee
for consideration and conduct of a vested rights
determination on alocal mining operation (which
may meet the criteriafor a“small business’) may
have a cost impact to that operation, but is not
anticipated to have a cost impact on small
businessesingeneral.

CONSIDERATION OF ALTERNATIVES

The SMGB has determined that no reasonable ater-
native that it has considered or that has otherwise been
identified and brought to the attention of the SMGB
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
the proposed action. SMGB staff has not identified any
adverseimpactsresulting fromthe proposed regul ation.

No alternatives have been considered by the SMGB
that would be moreeffectivein carrying out the purpose
for which the regulatory action is proposed, nor have
any other alternatives been proposed that would be as
effective and less burdensome to affected private per-
sons, lead agencies, or small businesses.
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CONFLICT WITH FEDERAL REGULATIONS

Thisregulation doesnot duplicate or conflict with ex-
isting Federal statutes or regulations. Also, by Memo-
randum of Understanding with the Federal Bureau of
Land Management, the U. S. Forest Service, the De-
partment of Conservation, and the SMGB, SMARA
and federal law are coordinated to eliminate duplica-
tion.

SPECIFIC PURPOSE

The proposed amended regulatory language is in-
tended to clarify the administrative procedure for the
public and claimant in the submission of written and re-
sponsive materials to the SMGB during conduct of a
vested rights determination when acting as a lead
agency under SMARA.

CCR Section 3959—Vested Rights Hearing Proce-
dure— Notice/Submission of Written Materials

SMARA providesfor, in some instances, the SMGB
to assumetherole of lead agency for the administration
of the Act when alocal lead agency is not able to per-
form that role (PRC Sections 2774.4 and 2774.5). PRC
Section 2776 specifically providesconditionsfor alead
agency to determinewhether aperson hasavested right
to conduct surface mining operations. Since 1998, the
SMGB hasassumed therole of SMARA lead agency 49
times. Currently, the SMGB isthe SMARA lead agency
for 11 dredging operations in the San Francisco Bay
Area, two counties, and 6 cities, encompassing 47
mines.

Thisamended Section 3959 is necessary sinceit pro-
vides the administrative procedure for a notice for the
SMGB to prepare, mail and post; and describe the
vested rights matter to be considered; the hearing date
and time; an invitation to make statements; and a re-
quest concerning delivery or submission of additional
written materials and any responsive materials. Al-
though presented as a request, there are time limits for
submission of the material s described in the regulation.
The information in this section is required to clarify
submissions from the public and responses from the
claimant, and the time limits for such submissions and
responses.

STATEMENT OF NECESSITY

In a3 District Court of Appea’s (DCA) Ruling in
the matter of William Calvert et al. v. County of Yuba et
al., 145 Cal.App.4th 613, the DCA placed upon the
SMGB thetask of conducting apublic hearing and mak-
ing adetermination of vested rightsfor the Western Ag-
gregates surface mining operation located in Yuba
County. In correspondence dated February 8, 2007, a
Noticeof Intent to seek confirmation of Western Aggre-

gate’ svested rightswasreceived by the SMGB. In addi-
tion, requests for a vested rights determination to be
made by the SMGB for two surface mining operations
locatedin El Dorado County have also been received by
the SMGB. Without an administrative procedure to
conduct such ahearing, therewould be no procedure or
a funding mechanism for which the SMGB could con-
duct such hearingswhen serving asalead agency under
SMARA asmandated by theDCA.

IDENTIFICATION OF
TECHNICAL/THEORETICAL/EMPIRICAL
STUDY, REPORTS, OR DOCUMENTS UPON
WHICH THE SMGB HAS RELIED

In order to determine the range, diversity, and pur-
pose of administrative procedures and available to the
SMGB asalead agency, the SMGB conducted apublic
hearing on September 11, 2008, to hear preliminary
concerns and comments from various stakeholders. No
concernsand commentswerereceived.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF REGULATIONS

An interested person may request a copy of the pro-
posed amended regulation and the Initial Statement of
Reasons, or direct questions about the proposed regul a-
tion and Initial Statement of Reasons and inspect all
supplemental information, uponwhichtheregulationis
based, containedintherulemaking file. Therulemaking
file is available for inspection at the SMGB Office at
801 K Street, Suite 2015, Sacramento, California, be-
tween 9:00 a.m. and 400 p.m., Monday through Friday
except during state holidays. Copies of the proposed
regulation and the Initial Statement of Reasons may be
regquested by writing to the above address, or viewed on
the SMGB’'s Internet Web Site at: http://www.
conservation.ca.gov/smgb.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

Following the public comment period, the SMGB
may adopt, as final, the proposed amended regulation
substantially as described in this Notice and Informa-
tive Digest. Copiesof theregulation, asfinally adopted,
will be sent to all persons on the SMGB's public com-
ment mailing list for thisissueand othersrequesting co-
pies. If, as a result of public comment, substantive
changes to the regulation are deemed appropriate, co-
pies of the proposed changes will be sent to all persons
who testified at the public hearing or submitted written
comments during the comment period or at the public
hearing, and to those who have requested copies of in-
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formation regarding the regulation. The modified text
will beavailabletothepublicfor at least 15 daysbefore
the SMGB adoptstheregulation asrevised. The SMGB
will accept written commentsfor aperiod of at least 15
days after the date upon which changes were made
available. If adopted, theregulationwill appear in CCR,
Title 14, Division 2, Chapter 8, Subchapter 1, Article
15, 8§ 3959(b)(4). A copy of theFinal Statement of Rea-
sonsmay be obtained by contacting the SMGB officeas
described under the section Contact Person.

CONTACT PERSON

Inquiries concerning the substance of the adopted
regulation should bedirectedto:

Mr. Stephen M. Testa, Executive Officer
State Mining and Geol ogy Board

801K Street, Suite2015

Sacramento, California95814

Phone: (916) 322—1082

Fax: (916) 4450738
WWW.conservation.ca.gov/smgb

OR

NicoleBristow, Executive Assistant
State Mining and Geol ogy Board
801K Street, Suite2015
Sacramento, CA 95814

Phone: (916) 322—1082

Fax: (916) 4450738
WWW.conservation.ca.gov/smagb

TITLE 21. DEPARTMENT OF
TRANSPORTATION

NOTICE OF PROPOSED RULEMAKING

FIRE APPARATUSAXLE
WEIGHT EXEMPTION

The California Department of Transportation (De-
partment) proposes to amend the proposed regulations
described bel ow after considering all comments, objec-
tions, and recommendationsregarding the proposed ac-
tion.

PUBLIC HEARING

The Department has not scheduled a public hearing
on this proposed action. However, the Department will
holdahearingif it receivesawritten request for apublic
hearing from any interested person, or hisor her autho-

rized representative, no later than 15 days before the
closeof thewritten comment period.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant tothe
proposed regulatory action to the Department. The
written comment period closes on December 15, 2008
at 5p.m. TheDepartment will consider only comments
received at the Department officesby that time. Submit
commentsto:

Casey J. Robb, PE.
CaliforniaDepartment of Transportation
Traffic Operations— M S 36

1120N Street

Sacramento, CA 95814

AUTHORITY AND REFERENCE

Vehicle Code sections 35002 and 35795 authorizethe
Department to amend the proposed regulations, which
would implement, interpret, or make specific Sections
35002 and 35780 of the Vehicle Code.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The Department proposes to amend Section 1411.7
of Title 21 of the Cdifornia Code of Regulations
(CCR). This section concerns axle weight exemptions
for firetrucks. The Department has been working with
thefireserviceindustry andthe CaliforniaHighway Pa-
trol ontheseproposedrevisions.

The purposeof the proposed regul ationsistoincrease
theallowed axleweights, and to expand the scope of the
weight exemptions beyond fire trucks to include all
emergency vehicles. The proposed regulations would
alsoincreasethesingle—unit vehiclelengthlimitfor fire
apparatusto 52 feet.

Vehicle Code section 35780 providesthat the Depart-
ment may issue a special permit authorizing the appli-
cant to operate or move avehicle or combination of ve-
hicles of asize or weight of vehicle or load exceeding
themaximum specifiedinthiscode.

Vehicle Code section 35002 authorizes the Depart-
ment to require that emergency fire vehicles comply
with applicable permit requirements, and provides that
the Department adopt theserequirements.

Vehicle Code section 35795 authorizes the Depart-
ment to chargeafeefor theissuanceof permits.

CCR section 1411.7 will specify maximum axle
weights allowed on fire apparatus vehicles. The De-
partment proposesthefollowing maximumweights:
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singlesteering axle: 24,000 pounds
singledriveaxle: 31,000 pounds
tandemaxles: 58,000 pounds
tandemrear drivesteeraxles. 48,000 pounds
tridemaxles: 59,000 pounds

CCR section 1411.7 will also allow asingle-unit fire
apparatusvehicleupto52feetinlength.

In addition, CCR section 1411.7 proposes to change
the definition of “fire apparatus’ to include vehicles
that transport equipment and personnel, in addition to
fires, to other hazardoussituationsaswell.

DISCLOSURES REGARDING THE
PROPOSED ACTION

The Department hasmadethefollowing initial deter-
minations:

e Mandate on local agencies and school districts:
None.

e  Costorsavingstoany Stateagency: None.

e Cost to any local agency or school district which
must be reimbursed in accordance with
Government Code sections 17500 through 17630:
None.

e  Other nondiscretionary cost of savings imposed
onlocal agencies. None.

e Cost or savings in federal funding to the State:
None.

e Significant, statewide adverse economic impact
directly affecting businesses including the ability
of California businesses to complete with
businessesinother states: None.

e  Costimpactson arepresentative private person or
business: The Department isnot aware of any cost
impacts that a representative private person or
business would necessarily incur in reasonable
compliancewiththeproposed action.

e  Adoptionof theseregulationswill not:
1. Createor eliminatejobswithinCalifornia.
2. Create new businesses or eliminate existing
businesseswithin California.
3. Affect the expansion of businesses currently
doing businesswithin California.
e  Significant effect onhousing costs: None.

SMALL BUSINESS DETERMINATION

The Department has determined that the proposed
regulations do not affect small businesses. Fire trucks
and other emergency vehicles are owned and operated
by local governments. The roads and bridges that may
be affected are owned and operated by State and local
governments. The only business affected would be the
manufacturers of emergency vehicles; they would

benefit because they would expand their markets in
Cdliforniato include the standard emergency vehicles
currently sold nationwide.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5, subdivision (a)(13), the Department must de-
termine that no reasonable alternative it considered or
that has otherwise been identified and brought to the
attention of the agency would be more effectivein car-
rying out the purposefor which theactionisproposed or
would be as effective and less burdensome to affected
private personsthan the proposed action.

The Department invitesinterested personsto present
statements or arguments with respect to alternativesto
the proposed regulations at the scheduled hearing or
during thewritten comment period.

CONTACT PERSONS

Inquiries concerning the proposed administrative ac-
tionmay bedirectedto:

Casey Rabb

CaliforniaDepartment of Transportation
Traffic Operations— M S36

1120N Street

Sacramento, CA 95814

(916) 6516125

Thebackup contact personfor theseinquiriesis:

Nader Ebrahimi

CaliforniaDepartment of Transportation
Traffic Operations— M S36

1120N Street

Sacramento, CA 95814

(916) 6546914

Questions on the substance of the proposed regula-
tionsshould bedirected primarily to Ms. Casey Robb.

Please direct requestsfor copies of the proposed text
(the*“expressterms’) of theregulations, theinitial state-
ment of reasons, the modified text of theregulations, if
any, or other information upon which therulemaking is
based to Casey Robb at theaboveaddress.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Department will have the entire rulemaking file
availablefor inspection and copying throughout the ru-
lemaking process at its office at the above address. As
of the datethisNoticeis published in the Notice Regis-
ter, the rulemaking file consists of this notice, the pro-
posedtext of theregulations, and theinitial statement of
reasons. Copies may be obtained by contacting Casey
Robb at theaddressor phone number listed above.
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AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After holding the hearing (if a hearing is requested)
and considering all timely and relevant comments re-
ceived, the Department may adopt the proposed regula-
tionssubstantially asdescribed inthisnotice. If the De-
partment makes modifications which are sufficiently
related to the originally proposed text, it will make the
modifiedtext (withthechangesclearly indicated) avail-
abletothepublicfor at least 15 days before the Depart-
ment adoptstheregulations asrevised. Please send re-
quests for copies of any modified regulations to the
attention of Casey Robb at the addressindicated above.
The Department will accept written comments on the
modified regulationsfor 15 daysafter thedate on which
they aremadeavailable.

AVAILABILITY OF THE FINAL
STATEMENT OF REASONS

Uponitscompletion, copiesof the Final Statement of
Reasonsmay be obtained by contacting Ms. Robb at the
aboveaddress.

AVAILABILITY OF DOCUMENTS
ON THE INTERNET

Copies of the Notice of Proposed Action, the Initial
Statement of Reasons, and the text of the regulationsin
underline and strikeout can be accessed through our
Web siteat www.dot.ca.gov/hg/traffops/trucks/.

PROPOSITION 65

OFFICE OF ENVIRONMENTAL
HEALTH HAZARD ASSESSMENT

NOTICE TO INTERESTED PARTIES
October 31, 2008

PROPOSITION 65
REGULATORY UPDATE PROJECT
REGULATORY CONCEPT FOR
HUMAN AND PLANT NUTRIENTSIN
HUMAN FOOD

OPPORTUNITY FOR PUBLIC PARTICIPATION
NOTICE OF SECOND PUBLIC WORKSHOP

The Office of Environmental Health Hazard Assess-
ment (OEHHA) is the lead agency for implementation
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of Proposition 65 (The Safe Drinking Water and Toxic
Enforcement Act of 1986, Health and Safety Code sec-
tion 25249.5, et. seq., hereafter referred to as Proposi-
tion 65 or the Act). Aspart of itsresponsibilitiesrelated
to Proposition 65, OEHHA maintains the regulations
implementing the Act. These regulations can be found
in Title 27 of the California Code of Regulations, sec-
tions25102—-27001 inclusive.

Certain chemicals or compounds such as vitamins
and minerals are necessary to promote human health or
the healthy growth of plants. Excessive exposures to
these same chemicals or compounds can cause human
cancer or adverse reproductive effectsand can result in
thelisting of these chemicals under Proposition 65. Vi-
tamin A has been listed under Proposition 65 since
1989. OEHHA isaware of chemicals! that may be con-
sidered for listing under Proposition 65 that can be con-
sidered human or plant nutrients.

While some nutrients are naturally occurring in a
food (including dietary supplements) or food crop, they
are sometimes intentionally added to a food or to the
soil to help supplement human or plant health.2Whileit
isimportant to support the adequate intake of these nu-
trients, it is also important for the public to receive a
warning for excessive exposures that may cause ad-
verse health effects. OEHHA is seeking a way to bal-
ance these competing interests through the adoption of
anarrowly—tailored set of regulations that will identify
certain exposures to nutrients that will not require a
warning.

It should be noted that this regulation will only apply
to chemicalsthat are already on the Proposition 65 lit,
or that are added to the list in the future. The exposure
level established in the regulation for alisted chemical
would not limit the amount of the chemical that can be
added to any particular product and would not restrict
the sale or availability of any food product or supple-
ment. Instead, these levels could be used by businesses
subject to the Act to determine when awarning is re-
quired for an exposure to the listed chemicals in ques-
tioninafood product.

In April, 2008, OEHHA held a pre-regulatory work-
shop to discuss a potential regulation that would pro-
vide an exemption from the warning requirements of
the Act for certain exposuresto listed chemicalsthat are
human or plant nutrients. Following review of the com-
ments received at that workshop and in writing follow-
ing the workshop, OEHHA has re—drafted the possible
regulatory language. One significant changeto thereg-
ulatory concept isthat thelevel sestablished intheregu-

1 Boron, certain boron compounds, and manganese.

2 Naturally—occurring levels of listed chemicals are exempt from
the warning requirements of the Act. See Title 27, Cal. Code of
Regs., section 25501 (Formerly Title 22, Cal. Code of Regs., sec-
tion 12501).
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lationfor individual chemicalswill be based onachem-
ical—by—chemical evaluation, rather than by relying on
apercentage of the current Dietary Reference Intake or
Recommended Dietary Allowance levels for a given
chemical. OEHHA hasalso developed asimilar regula-
tion that would address the situation where a listed
chemical isused intentionally during cultivation to sup-
port plant growth. The new regulatory conceptsare pro-
vided below.

OEHHA is offering the public, an opportunity to
comment on the re—drafted concept at aworkshop and
inwriting.

The workshop will be held Friday, December 12,
2008 from 10 am. to Noonin the SierraHearing Room
at the Cal/EPA Headquarters Building located at 1001 |
Street, Sacramento, California. Interested parties are
encouraged to provide input concerning the re—drafted
concept, including offering alternative regulatory lan-
guage or other approaches that would addressthese is-
Sues.

Interested parties may also submit their ideasin writ-
ing. In order for the comment to be considered at this
point inthe processit must be received by 5:00 p.m. on
January 5, 2009. Should OEHHA proceed to propose
regulations on this issue, additional opportunities for
public comment will be provided. All submissions
should bedirectedto:

FranKammerer

Staff Counsel

Officeof Environmental Health Hazard A ssessment
10011 Street

Sacramento, CA 95812

Orviae—-mail tofkammerer@oehha.ca.gov

If you have specia accommodations or language
needs, please contact Monet Velaat (916) 323-2517 or
mvela@oehha.ca.gov by December 1, 2008.

Possible Regulatory L anguage (Concept only, this
isnot aformal regulatory proposal and issubject to
change):

§ 25506. ExposuretoaHuman Nutrient in Food

(@) Human exposure to anutrient listed in subsection
(b) inafood shall not constitute an exposurefor the
purpose of Section 25249.6 of the Act, to the
extent that the person responsible for the exposure
can show that the nutrient isnaturally occurringin
the food pursuant to Section 25501 of these
regulations, or that the reasonably anticipated
level of exposureto the nutrient from consumption
of afood doesnot exceed thelevel set forth bel ow.

(b) Nutrient Maximum Daily Exposure
fromaFood (microgramsper day)
Chemica A X

§ 25507. ExposuretoPlant NutrientinaFood

(@) Human exposure to a plant nutrient listed in
subsection (b) in a plant-based food shall not
constitute an exposure for purposes of Section
25249.6 of the Act to the extent that the person
causing the exposure can show that the chemical
was added to the soil or other growing mediumin
an amount necessary for hedthy plant
development; and that the reasonably anticipated
level of exposure to the chemical from
consumption of afood does not exceed the level
set forth bel ow.

(b) Nutrient Maximum Daily Exposure
fromaFood (microgramsper day)
Chemical A X

OFFICE OF ENVIRONMENTAL
HEALTH HAZARD ASSESSMENT

NOTICE TO INTERESTED PARTIES
October 31, 2008

PROPOSITION 65
REGULATORY UPDATE PROJECT
WARNINGS FOR EXPOSURESTO LISTED
CHEMICALSIN FOODS

OPPORTUNITY FOR PUBLIC PARTICIPATION
NOTICE OF PUBLIC WORKSHOP

The Office of Environmental Health Hazard Assess-
ment (OEHHA) isthe lead agency for implementation
of Proposition 65 (The Safe Drinking Water and Toxic
Enforcement Act of 1986, Health and Safety Code sec-
tion 25249.5, et. seq., hereafter referred to as Proposi-
tion65or the Act). The Act requiresthat businessespro-
vide “clear and reasonable” warnings for exposures to
listed chemicals prior to exposure (Health and Safety
Code section 25249.6). Thisrequirement appliesto ex-
posuresto listed chemicalsinfoods. OEHHA isinvesti-
gating the possibility of amending the existing warning
regulations currently located in Title 27, California
Code of Regulations, section 25601 to add specific op-
tions for both the method and content for warnings for
exposuresto listed chemicalsin foods. OEHHA isaso
considering the possibility of adopting regulations ex-
pressly determining thelevel of responsibility between
retailers and manufacturers for the provision of warn-
ingsfor consumer products exposures. Many interested
partieshaverequested that OEHHA providemoreguid-
ance concerning acceptable methods for providing
warnings to consumers for exposures to listed chemi-
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calsinfoodspurchased at retail storesand that OEHHA
clarify therelative responsibilities of product manufac-
turersversusretailers.

The guidance currently provided by the existing reg-
ulations concerning the range of possible options for
providing Proposition 65 warnings for exposures from
foods in the retail context is very limited. In addition,
guidance may be needed concerning the content of any
required warning (i.e. what additional information may
be provided and in what format that would still be con-
sidered“clear and reasonable” under the Act).

OnMarch 14, 2008, OEHHA held apublic workshop
at the Cdlifornia Environmental Protection Agency
Headquarters Building in Sacramento, where sugges-
tionswereinvited fromthe public and businesscommu-
nities about the options available for this regulatory
project. Among several suggestions, one recommenda-
tion wasthat aworkgroup be created, composed of rep-
resentatives from different interest groups, that would
work with OEHHA to devel op aproposed regulation. A
workgroup was created, and information about the
monthly meetings of the group was posted on the
OEHHA Web site. After receiving input in four work-
group meetings, OEHHA has developed a draft frame-
work for this regulation. OEHHA is now requesting
public input concerning these concepts. The draft con-
ceptswill beposted onthe OEHHA Web siteprior tothe
workshop.

On December 3, 2008 from 10 am. to Noon in the
Sierra Hearing Room at the Cal/EPA Headquarters
Building located at 1001 | Street, Sacramento, Califor-
nia, OEHHA will hold aninformal publicworkshop for
the purpose of discussing the regulatory concepts and
gathering input from interested parties concerning this
potential regulatory action.

Interested parties are encouraged to attend the work-
shop and participate in the discussion. They may also
submit their ideasin writing by 5:00 p.m. on December
17, 2008. Please note that any formal regulatory pro-
posal that iseventually proposed by OEHHA may sub-
stantially differ from this conceptual framework.
Should OEHHA proceed to propose regulationson this
issue, additional opportunitiesfor public comment will
beprovided. All submissionsshould bedirectedto:

Carol J. Monahan—Cummings

Chief Counsel

Officeof Environmental Health Hazard A ssessment
10011 Street

Sacramento, CA 95812

Or viae—mail to cmcummings@oehha.ca.gov
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If you have special accommodations or language
needs, please contact Monet Velaat (916) 323-2517 or
mvela@oehha.ca.gov by November 26, 2008.

OAL REGULATORY
DETERMINATIONS

OFFICE OF ADMINISTRATIVE LAW

ACCEPTANCE OF PETITION TO REVIEW
ALLEGED UNDERGROUND REGULATIONS

(Pursuant totitle 1, section 270, of the
California Code of Regulations)

DEPARTMENT OF MENTAL HEALTH

Agency beingchallenged:

The Office of Administrative Law has accepted the
following petition for consideration. Please send your
commentsto:

Kathleen Eddy, Senior Counsel
Officeof AdministrativeLaw
300 Capitol Mall, Ste. 1250
Sacramento, CA 95814

A copy of your comment must al so be sent to the peti-
tioner and theagency contact person.
Petitioner:

William Sargent
27899 Whitmore Road
Millville, CA 96062

Agency contact:

Stephen Mayberg, Director
Department of Mental Health
1600-9th Street

Sacramento, CA 95814

The attachments are not being printed for practical
reasonsor space considerations. However, if youwould
like to view the attachments please contact Margaret
Molinaat (916) 324-6044 or mmolina@oal .ca.gov.
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CITIZENSCOMMISSION ON
HUMAN RIGHTS®
Established in 1969 by the Church of
Scientology® to Investigate and Expose
Psychiatric Violations of Human Rights

CCHR Human Rights I nvestigator
William Sargent
27899 Whitmore Road
Millville CA. 96062
Phone 530 472 3299
sarg@jett.net & cchr@jettnet

September 18, 2008

Officeof AdministrativeLaw
300 Capitol Mall, Suite 1250
Sacramento CA 958144339
www.oal .ca.gov

RE: Petition to Challenge Alleged “Underground
Regulations” a Napa State Hospita
Administrative Directives(ADs) #485; #763

| am writing to challenge Napa State Hospital (NSH)
Administrative Directives (ADs) #485; 763, as alleged
“underground regulation” and upon the information
and belief | obtained contained herein. Opponents of a
proposed rule may file long and complex comments,
which the agency must address point by point. (Gov.
Code, 88 11346.8, subd. (a), 11346.9.) (See also Tide-
water Marine Western, Inc. v. Victoria L. Bradshaw, as
Labor Commissioner, 14 Cal.4th 557,569, 575 (1996)

The Tidewater case explains that the Administrative
Procedures Act (APA) establishes the procedures by
which state agencies may adopt regulations. The
agency must givethe public notice of its proposed regu-
latory action (Gov. Code, 88 11346.4, 11346.5); issuea
complete text of the proposed regulation with a state-
ment of thereasonsfor it (Gov. Code, § 11346.2, subds.
(@), (b)); giveinterested parties an opportunity to com-
ment on the proposed regulation (Gov. Code,
§ 11346.8); respond in writing to public comments
(Gov. Code, 88 11346.8, subd. (a), 11346.9); and for-
ward afileof al materialsonwhichtheagency reliedin
the regulatory process to the Office of Administrative
Law (OAL) (Gov. Code, § 11347.3, subd. (b)), “which
reviews the regulation for consistency with the law,
clarity, and necessity” (Gov. Code, 88§ 11349.1,
11349.3). (Quotationmarksmine.)

Tidewater continues that “[o]ne purpose of the APA
isto ensurethat those personsor entitieswhom aregula-
tionwill affect haveavoiceinitscreation (Armistead v.
Sate Personnel Board (1978) 22 Cal.3d 198, 204-205)
(Armistead)), as well as natice of the law’s require-
ments so that they can conform their conduct accord-

ingly (Ligon v. State Personnel Bd. (1981) 123
Cal.App.3d583,588) (Ligon)). TheLegidaturewisely
perceived that the party subject to regulationisoftenin
the best position, and has the greatest incentive, to in-
form the agency about possible unintended conse-
quences of a proposed regulation. Moreover, public
participation in the regulatory process directsthe atten-
tion of agency policymakers to the public they serve,
thus providing some security against bureaucratic tyr-
anny.” (See San Diego Nursery Co. v. Agricultural La-
bor Relations Bd. (1979) 100 Cal.App.3d 128,
142-143.))

The agency must devote significant resources to
building an agency file that will satisfy the Office of
Administrative Law. (Gov. Code, § 11347.3, subd. (b).)
Among other things, the agency must establish the
necessity of the proposed rule. (Gov. Code, § 11349.1.)
In addition, opponents of aproposed rule may filelong
and complex comments, which the agency must ad-
dress point by point. (Gov. Code, 88 11346.8, subd. (a),
11346.9.) (Tidewater, supra, at 575.)

Allegations and Contentions

| respectfully allege and contend upon information
and belief that NSH rarely, if ever, complies with the
Government Code (Gov. Code, §11340.5) require-
mentsof the APA or the OAL, and NSH did not givethe
public notice of its proposed regul atory action of enact-
ing and/or or revising ADs# 485; 763, NSH did not is-
sue a complete text of the proposed ADs with a state-
ment of the reasons for them, NSH did not give inter-
ested parties an opportunity to comment on the pro-
posed ADs, NSH did not respond in writing to public
comments, and NSH did not forward afileof all materi-
alsonwhich the agency relied intheregul atory process
to the Office of Administrative Law and thus precluded
the OAL from reviewing the ADsfor consistency with
thelaw, clarity, and necessity.

NSH AD #4385, has been issued, utilized, enforced,
and primarily applied patientsin NSH Program 1 Wards
and should be legally revised to comply with relevant
state and federal constitutional, decision, and statutory
laws detailing the rights mental patients confined in
state hospitals have concerning their outgoing and in-
coming legal, personal, business, and religiousmail and
packages and made aregul ation codified inthe Califor-
niaCodeof Regulations.

NSH AD #485, page 6, paragraph “B,” sentence 3,
statesverbatimthat “ Unit staff shall maintainalog of al
outgoing legal correspondence, to include client’s
name, date recipient, and staffs signature.” However,
upon information and belief, thisisrarely done and pa-
tients have to argue with staff to get them to comply
with this. Nevertheless, upon information and belief,

1945



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 44-Z

patientsarenot givenreceiptsfor their legal mail and on
at | ease one occasion when a patient asked for acopy of
thelog of al hisoutgoing legal correspondence he was
toldthelogwaslost.

All courts have time limits and if a person incarcer-
ated in aprison or amental institution doesnot fileale-
ga document with a court within a specified time, the
matter can be dismissed and/or other sanctions can be
imposed unlessthe person has proof they mailed thelet-
ter on time. The courts recognize that prisons and other
institutions' mail systems are not perfect and mail is
sometimes|ost and serviceis sometimes slow and this
has caused prisonersto be late filing notices of appeal,
and the courtsrealized thisisnot fair so the courts made
alaw called the” Prison—delivery” Rule. Theway | read
and allege the “Prison—delivery” Rule works is that
prisoners are given adated and signed receipt for their
legal mail when they mail their mail and if any legal
mail islate or logt, etc., the prisoner can send a copy of
their receipt to the court to verify he or she mailed the
letter on time and the receipt excusesany tardiness. | al-
legethe CaliforniaSupreme Court reaffirmed the* Pris-
on—delivery” Ruleisthe case of In re Jordan (1992) 4
Cal.4th 116, and enunciated “[a] prisoner’shotice of ap-
peal isdeemed to have beenfiled in the office of the ap-
propriate county clerk onthedate, within thefiling peri-
od prescribed by rule 31(a), onwhichitwasdelivered to
the prison authorities. If the notice of appeal isreceived
by the county clerk following expiration of the 60—day
filing period, the prisoner who seeksto pursuehisor her
appellate rights has the burden of establishing that the
notice of appeal was delivered to prison authorities
withinthe 60—day period.”

It should also be mandatory that a secure mailbox is
placed on every ward in every mental institution and
only the personnel from the mailroom have akey tothis
box and this would avoid mail being lost between the
Ward Office, the Program Office, and then the mail-
roomassometimesisthecase, astheprocedurenow s.

Various other State and Federal Court documents, in
addition to noticesof appeal, also havefilingtimelimits
and thesamerational appliesif thesedocumentsarelate
or lost after an inmate mails his or here legal papersto
the Courts, and it should be mandatory inthe California
Code of regulationsin all cases that inmates receive a
dated receipt when Court documents are given to the
staff to place in a ward mail box to be mailed to the
Courts.

AD #485 and an attachment to AD # 763 requires pa-
tientsto submit all their outgoing mail, legal and other-
wise, to the staff unsealed before mailing for the staff to
inspect for contraband, but the Supervising staff will
not provideaverbal or writtenlist of what isconsidered
contraband for mailing out of theinstitution.

| allegeas| understand this, the earlier California Su-
preme Court casealso called InreJordan (1972), found
in 7 Cal.3d 930, states that prisoners can seal all their
outgoing legal mail, and federal and state courtsarein
agreement that personsjudicially committed to mental
hospitals have morerights, and are supposed to receive
“more considerate treatment and conditions of confine-
ment than criminals whose conditions of confinement
are designed to punish,” and this includes rights con-
cerning all themental patients' mail. (Sharp vs. WWeston,
233F. 3d 1166, 1172 (9" Cir. 2000), quoting Youngberg
v. Romeo (1982) 457 U.S. 307 at 322, 102 S.Ct. 2452;
Cf. Estellev. Gamble, 429 U.S. 97, 104, 97 S.Ct. 285,
291, 50 L.Ed.2d 251 (1976) Moreover, mentally disor-
dered persons—regardless of their path to the institu-
tion—should be regarded as patients rather than in-
mates in ingtitutions (Department of Developmental
ServicesvLadd (1990) 224 Cal App. 3d 128, 137-138),
and “mentally disordered persons charged with crime
or to the criminally insane subject to judicial commit-
ment shall be treated, not as criminals, but as sick per-
sons.” (California Welfare and Institutions Code,
8 6250.)

Furthermore, Peoplev. Buttes statesin pertinent part
that a person found not guilty by reason of insanity “is
found not guilty of committing the crime.” (Pen. Code,
§ 1026).” (See Peoplev. Buttes (1982) 134 Cal.App.3d
116, 122.) The Peoplev Buttes Court at p. 122, explains
the CaliforniaSupreme CourtinInreFranklin (1972) 7
Cal.3d 126, 141-142, quoted from Bolton v. Harris
(D.C. Cir. 1968) 395 F.2d 642, 651. Bolton v. Harris
recognizes that “ patient[s] committed to mental hospi-
tal after being ‘found not guilty of offense by reason of
insanity’ must provefreedom from such abnormal men-
tal condition as would make individual dangerous to
himself or community in reasonably foreseeable fu-
ture.” (See Bolton v. Harris, 395 F.2d 642 (1968) (Ital-
icsadded.) The point is that an agency such asNSH or
any other agency should not impose regul ations and/or
“underground regulations’ that are more restrictive
than theregul ationsimposed on personsduly convicted
of crimesthat areconfinedin state prisons.

Thereisno valid legal or other logic, and thereisno
legitimate penological reason, to force mental patients
to submit all their outgoing legal mail unsealed to staff
for inspection, and mental patients are supposed to re-
ceive more rights than prisoners. Mental patients
should also not be required to submit all their outgoing
personal, religious, and business mail to staff for in-
spection. It is hard to imagine what contraband mental
patients would want to send out of amental institution
to the Courts, lawyers, Church organizations, busi-
nesses, or their families. It seems only logical that any
mental patient capable of securing true contraband

1946



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 44-Z

would keep thesamefor hisor her own use and not send
out of theinstitution. (SeeInreJordan (1972) 7 Cal.3d
930, 937, citing Marsh v. Moore (D.Mass. 1971) 325
F.Supp. 392, 395) (“At most, there appearsto beonly a
very remote and wholly speculative danger that an at-
torney, an officer of thiscourt, would assist aprisoner in
avoidinglegitimateprisonregulations.”)

Upon information and belief NSH did not comply
withtherequirementsset forth inthe Government Code
concerning the APA and OAL, and AD # 763 isan al-
leged “underground regulation, that has been issued,
utilized, enforced, and applied to patients throughout
NSH, and AD #763 should be legally revised and codi-
fiedintheCaliforniaCodeof Regulations.

AD# 763 does not reflect or state that mental patients
are supposed to receive better treatment, more consid-
erate conditions of confinement, morerights, and AD #
763 doesnot reflect or state any of thisand doesnot state
or reflect that mental patients cannot be subjected to
“civil death” and the prisoners rights listed in Penal
Code, § 2601, et seg., essentially give prisoners more
rights and better treatment than mental patients, inter
dia

Mental patients have the right to (1) engage in the
protected conduct of mailing complaints to friends,
family, the courts, and to human rights organizations,
(2) the adverse action of NSH requiring patientsto sub-
mit all their outgoing mail to staff unsealed for inspec-
tion would deter a person of ordinary firmness from
continuing to engage in that conduct, and (3) it is al-
leged the adverse action apparently was motivated, at
leastin part, to dissuade, deter and prevent patientsfrom
exercising protected conduct, and this is unconstitu-
tional. (See Herron v. Harrison, 203 F.3d 410, 415 (6th
Cir. 2000); Bell v. Johnson, 308 F.3d 594, 600 (6t Cir.
2002); Spruytte v. Hoffner, 181 F.Supp.2d 736, 741
(W.D. Mich. 2001); Toolasprashad v. Bureau of Pris-
ons, 286 F.3d 576, 585 (D.C. Cir. 2002), citing Craw-
ford—El v. Britton, 93 F.3d 813, 826 (D.C.Cir.1996),
rev’d on other grounds, 523 U.S. 574, 118 S.Ct. 1584;
Gomez v. Vernon, 255 F.3d 1118, 1123 (9t Cir. 2001);
Hines v. Gomez, 108 F.3d 265, 268 (9t Cir. 1997);
Schwartzman v. Valenzuela, 846 F.2d 1209, 1212 (9th
Cir.1988),etal.)

The Consent Judgment the US Justice Department
madewith NSH on May 2, 2006, providesat page 75(J)

“Each State Hospital unconditionally permitsindividu-
alsto exercisetheir constitutional rights of free speech,
including the right to petition the government for re-
dress of grievances without state monitoring and pro-
vides them due process,” but NSH staff requiring pa
tientsto submit their outgoing mail to staff unsealed for
inspection and mailing does not unconditionally permit
individualsto exercisetheir constitutional rightsof free
speech and constitutesstate monitoring of free speech.

Public Policy Argument

The issues presented are meritorious and issues of
broad publicinterest likely torecur (InreLee(1978) 78
Cal.App.3d 753, 756; Inre William M. (1970) 3 Cal.3d
16, 23-25 [89 Cal.Rptr. 33, 473 P2d 737, and cases
cited) and personify cases where persons at low levels
of society are perpetually deprived of constitutional
rights; and should not be |eft utterly remediless and de-
fensel essagainst repetitions of unconstitutional and un-
lawful conduct. (Sbronv. New York (1968) 392 U.S. 40,
52-53; seedso Inre John Ballay (1973) 482 F.2d 648,
651, citing Sbronv. New York, 392 U.S. 40, at p. 57)

Request

| request the AOL to determinewhether or not NSH is
complying with Government Code. § 11340.5 when it
makes regulations and specifically if NSH ADs #485;
763 were put through the procedures set forth in the
Government Code, the APA, andthe AOL and | request
the AOL to determine if ADs #485; 763 are under-
ground regulations based on the foregoing information
andany other criteria.

| certify that | mailed acopy of this petition challeng-
ing ADs#485 and #763 to the CaliforniaDepartment of
Mental Healthto: Stephen W. Mayberg, Ph.D. Director,
Cdlifornia Department of Mental Health (916)
654-2309), 1600 9t Street, Rm. 151, Sacramento, CA
95814.”

Sincerely,

William Sargent
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DISAPPROVAL DECIS ONS

BUREAU OF BARBERING AND
COSMETOLOGY

State of California
Office of Administrative Law

Inre

Bureau of Barberingand
Cosmetology of the Department of
Consumer Affairs; and Boar d of
Barberingand Cosmetol ogy

Regulatory Action: Title16
CaliforniaCodeof Regulations
Amend section:  950.3

DECISION OF DISAPPROVAL OF
REGULATORY ACTION

Government Code Section 11349.3

OAL FileNo.2008-0902-01S

SUMMARY OF REGULATORY ACTION

Inthisregulatory action, the Bureau of Barbering and
Cosmetology of the Department of Consumer Affairs
and the Board of Barbering and Cosmetology proposed
toamend section 950.3intitle 16 of the CaliforniaCode
of Regulations entitled “Curriculum for Skin Care
Course.” Thisregulation setsforth therequired “ Esthe-
tician Curriculum” for an approved skin care course of -
fered at an approved school. Substantial revisions and
restructuring of the existing curriculum requirements
wereproposed.

DECISION

On October 15, 2008, the Office of Administrative
Law (OAL) notified the Bureau of Barbering and Cos-
metology of the Department of Consumer Affairs and
the Board of Barbering and Cosmetology of the disap-
proval of thisregulatory action. Thereasonsfor thedis-
approva were the following: (1) failure of the regula-
tionto comply withthe“ Consistency” standard of Gov-
ernment Code section 11349.1, (2) failure of theregula-
tion to comply with the “ Clarity” standard of Govern-

ment Code section 11349.1, (3) failure of theregulation
to comply with the “Necessity” standard of Govern-
ment Code section 11349.1, (4) failure to adequately
summarize and respond to each public comment made
regarding the proposed action, (5) failure to comply
with all required Administrative Procedure Act proce-
dures, and (6) anumber of the required documentswere
missing or defective.

Date: October 22, 2008

Bradley J. Norris
Senior Staff Counsel

FOR: SUSANLAPSLEY
Director

Original: Kristy Underwood
Copy: Stacy Meza

DEPARTMENT OF MOTOR VEHICLES
State of California
Office of Administrative Law
Inre
Department of M otor Vehicles

Regulatory Action: Title13
CaliforniaCodeof Regulations

225.38

225.00, 225.03, 225.06, 225.09,
225.21, 225.35, 225.45, 225.48,
225.54,225.72

Adopt sections:
Amend sections:

DECISION OF DISAPPROVAL OF
REGULATORY ACTION

Government Code Section 11349.3
OAL FileNo.2008-0821-03S

SUMMARY OF REGULATORY ACTION

In this regulatory action, the Department of Motor
Vehicles (Department) proposed to amend anumber of
itsexisting regul ations and adopt one new regulationin
title 13 of the CaliforniaCode of Regul ationspertaining
to its “Business Partner Automation Program” (BPA
Program). Vehicle Code section 1685 authorizes the
Department to establish contracts for electronic pro-
grams that allow qualified private industry partners
(business partners) to join the Department in providing
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services, including processing and payment programs
for vehicleregistration and titling transactions, and fur-
ther authorizesthe Department to adopt regul ationsim-
plementing the BPA Program. In 2002, the Department
first adopted regulations implementing Vehicle Code
section 1685, establishing the BPA Program, and the
program has been expanding in scope and has been mo-
dified in a series of regulatory amendments and addi-
tionssincethat time. A major focusof thiscurrent regu-
latory action isthe addition of anumber of new types of
transactions to the scope of the authorized transactions
that can be performed by thebusinesspartners.

DECISION

On October 3, 2008, the Office of Administrative
Law (OAL) notified the Department of the disapproval
of thisregulatory action. Thereasonsfor the disapprov-
a were the following: (1) failure of the regulations to
comply with the “Clarity” standard of Government
Code section 11349.1, (2) failure of the regulations to
comply with the “Necessity” standard of Government
Code section 11349.1, (3) failure of the regulations to
comply with the “ Authority” standard of Government
Code section 11349.1, (4) failure of the regulations to
comply with the “ Reference” standard of Government
Code section 11349.1, (5) failureto comply with all re-
quired Administrative Procedure Act procedures, (6)
failureto meet al of the requirementsfor incorporation
by reference as set forth in section 20 of title 1 of the
CdliforniaCodeof Regulations, and (7) anumber of the
required documentsweredefective.

Date: October 10, 2008

Bradley J. Norris
Senior Staff Counsel

FOR: SUSANLAPSLEY
Director

Original: GeorgeValverde
Copy: ChristiePatrick

SUMMARY OF REGULATORY
ACTIONS

REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-
tionsfiled with the Secretary of State on the datesindi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,

Archives, 1020 O Street, Sacramento, CA 95814, (916)
653—7715. Please have the agency name and the date
filed (seebel ow) whenmaking arequest.

Filet#t 2008-0905-05
AIRRESOURCESBOARD
Commercial Harbor Craft

This action would require specified commercial har-
borcraft to replace or upgrade unregulated and Tier 1
diesel engineswith new certified engines meeting more
stringent U.S. EPA standards.

Title13,17

CaliforniaCodeof Regulations
ADOPT: 2299.5,93118.5
Filed 10/20/2008
Effective11/19/2008

Agency Contact: Amy Whiting (916) 3226533

Filett 2008-0926-04
BOARD OF FORESTRY AND FIREPROTECTION
Emergency Noticefor Fuel Hazard Reduction, 2008

These amendments to 14 Cal. Code Regs. section
1052.4 delete redundant language related to wildlife
habitat protection, moves language regarding Public
Resources Code section 4291 to a separate subsection
and clarifies fuel removal spacing standards.

Title14

CaliforniaCodeof Regulations
AMEND: 1052.4

Filed 10/22/2008

Effective 11/21/2008

Agency Contact:

Christopher Zimny (916) 6539418

File#2008-0903-02

CALIFORNIA GAMBLING CONTROL
COMMISSION

Licensing Regulations(Withdrawals, Denials)

Thisregulatory action establishes the procedures for
submitting a request to withdraw an application for li-
censure. Thisincludes licensing individuals and enti-
tiesfor work permits, registrations, findings of suitabil-
ity and state gambling licenses. These regulations also
deal with when the Commission may determine that an
application has been abandoned. Additionally, the reg-
ulations establish hearing procedures and due process
rights following the denial of an application or the im-
position of conditions on the license, and provide cer-
tain criteria and circumstances for when the Commis-
sionmay deny astategamblinglicense.
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Title4

CdliforniaCodeof Regulations

ADOPT: 12047, 12048, 12050, 12348 AMEND:
12002

Filed 10/16/2008

Effective 11/15/2008

Agency Contact:

Heather Cline-Hoganson (916) 2746328

File#2008-1008-03
CALIFORNIA SEA URCHIN COMMISSION
Conflict of Interest Code

The California Sea Urchin Commission is adopting
itsconflict of interest codefound at title 2, ch. 115, sec-
tion 59600, California Code of Regulations. The Fair
Political Practices Commission approved thisadoption
for filing on September 8, 2008.

Title2

CaliforniaCodeof Regulations

ADOPT: 59600

Filed 10/22/2008

Effective11/21/2008

Agency Contact: JaneMcCluskey (916) 444-8194

File# 2008-0903-04

COMMISSION ON PEACE OFFICER STANDARDS
AND TRAINING

Child Safety When a Caretaker Parent or Guardian is
Arrested

Penal Code section 13517.7, requires the California
Commission on Peace Officer Standards and Training
(Commission) to adopt course curriculum that address-
eschild safety when acaretaker parent or guardianisar-
rested. Added in 2006 by Senate Bill 1942 (Chapter
729, Statutes of 2006), Penal Code section 13517.7 di-
rects POST to develop guidelines and training for use
by state and local law enforcement officers to include
six topicsin both the guidelines and the training. This
proposed regulatory changeto title 11 of the California
Code of Regulations, section 1081 addresses only the
course curriculum related to child safety when a care-
taker parent or guardianisarrested.

Title11

CaliforniaCodeof Regulations
AMEND: 1081

Filed 10/16/2008
Effective11/15/2008

Agency Contact: ConnieA.Paoli  (916) 227-4854

File# 2008-0917-01
DEPARTMENT OF CORRECTIONSAND
REHABILITATION

Parole Violation Decisior—Making Instrument Pilot
Program

Pursuant to Penal Code Section 5058.1, the Califor-
nia Department of Corrections and Rehabilitation is
having printedintitle 15 of the California Code of Reg-
ulations, at section 3999.6, an instructional memoran-
dum and related forms, appendices, and an attachment
which together constitute the Pilot Program for the Pa-
role Violation Decision—Making Instrument. The pur-
pose of the pilot program isto implement and evaluate
an instrument and process which will enable staff to
uniformly apply objective criteria to violations of pa-
role in order to identify the appropriate category of re-
sponse.

Title15

CdliforniaCodeof Regulations
ADOPT: 3999.6

Filed 10/15/2008
Effective10/15/2008

Agency Contact: Randy Marshall  (916) 3417328

File#2008-1014-04
DEPARTMENT OF FOOD AND AGRICULTURE
Oriental Fruit Fly Interior Quarantine

This factual emergency action expands the existing
oriental fruit fly interior quarantine by approximately
18 square miles surrounding the oriental fruit fly in-
festation in the Lakewood area of Los Angeles and
Orangecounties.

Title3

CdliforniaCodeof Regulations
AMEND: 3423(b)

Filed 10/17/2008
Effective10/17/2008

Agency Contact:

Stephen S. Brown (916) 654-1017

File#2008-1016-01
DEPARTMENT OF FOOD AND AGRICULTURE
Light Brown AppleMoath Interior Quarantine

DFA proposes to expand the regulatory quarantine
areasin Santa Clara County, Contra Costa County, So-
noma County, Napa County and Monterey County.
DFA aso proposesto eliminate one quarantineareain a
different part of SonomaCounty.

On September 29, 2008, two adult male LBAM were
taken from separate trapsin the San Jose area of Santa
Clara County (Pest and Damage Records (“PDR”)
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numbers 1495331 and 1495329). These LBAM were
trapped within three miles of each other and within one
life cycle. This meets the regulatory protocol for ex-
panding the quarantine areain this part of Santa Clara
County.

On September 19, 2008, an adult male LBAM was
trapped in the Rodeo area of Contra Costa County. On
October 1, 2008, an adult LBAM was trapped in the
Hercules area of Contra Costa County. This meetsthe
regulatory protocol for expanding thequarantineareain
theseareasof ContraCostaCounty.

On October 2, 2008, two adult LBAMswere trapped
in separate traps in Sonoma County. These LBAM
were also trapped within three miles of each other and
within onelife cycle. This meetsthe regulatory proto-
col for expanding the quarantine areain thisareaof So-
nomaCounty.

On August 27, 2008, an adult male LBAM was
trapped inthe Vallgjo area of Solano County. On Octo-
ber 3, 2008, an adult male LBAM was trapped in the
American Canyon areaof Napa County. TheseLBAM
weretrapped withinthree milesof each other and within
one life cycle. This meets the regulatory protocol for
expanding the quarantine area in this area of Napa
County.

On October 8, 2008, two adult LBAMsweretrapped
in separate trapsin Carmel and Del Rey Oaks areas of
Monterey County. These LBAMs were trapped within
three miles of each other and within one life cycle,
meeting the regulatory protocol for expanding the quar-
antineareaintheseareasof Monterey County.

Finally, DFA isremoving al15 squaremileareain So-
nomaCounty because, sinceMay 2, 2008, no additional
LBAM life stages have been detected. Three succes
sive LBAM life cycles have been completed. This
meets the federal regulatory protocol to remove the
quarantinearea. The USDA hasapproveditsremoval.

Title3

CdliforniaCodeof Regulations

AMEND: 3434(b)

Filed 10/20/2008

Effective10/20/2008

Agency Contact: Stephen S. Brown (916) 654-1017

File#2008-1014-03
DEPARTMENT OF FOOD AND AGRICULTURE
DiaprepesRoot Weevil Interior Quarantine

Thisemergency regulatory action specifiesan areaof
approximately two square milesin the Fountain Valley
areaof Orange County asbeing under quarantinefor the
pest Diaprepesabbreviatus (Diaprepesroot weevil) asa
result of afinding of adult Diaprepes root weevils at a
residencein thisareaon October 7th. Theeffect of this
regulationisto restrict movement of hostsand possible

carriers and provide authority for the State to perform
quarantine activities against Diaprepes root weevilsin
thetwo squaremilearea.

Title3

CaliforniaCodeof Regulations

AMEND: 3433(b)

Filed 10/20/2008

Effective 10/20/2008

Agency Contact: Stephen S. Brown (916) 654-1017

Filett 2008-0930-07
DEPARTMENT OF FOOD AND AGRICULTURE
Oak Mortality DiseaseControl

This is the certification of compliance with the Ad-
ministrative Procedure Act of the emergency regulato-
ry action OAL File 2008-0528—-04E, which modified
the existing oak mortality disease control regulation by
adding two new plants, cercis chinense (Chinese red-
bud) and magnolia figo (banana shrub) to the list of
associated articles stocked in nurseries whose move-
ments are regulated as hosts or potential carriers that
may transfer the disease from an infested area. The
emergency rulemaking was accomplished in anticipa-
tion of afederal order issued May 15, 2008 that became
effective on June 9, 2008 which added these two plants
tothefederal regulations.

Title3

CaliforniaCodeof Regulations

AMEND: 3700(c)

Filed 10/22/2008

Agency Contact: Stephen S. Brown (916) 654-1017

File#2008-1008-01

DEPARTMENT OF FOOD AND AGRICULTURE

DiaprepesRoot Weevil I nterior Quarantine
Thisemergency regulatory action specifiesan areaof

approximately one square mile in Laguna Beach as be-

ing under quarantinefor the pest Diaprepes abbreviatus

(Diaprepesroot weevil).

Title3

CaliforniaCodeof Regulations

AMEND: 3433(b)

Filed 10/15/2008

Effective 10/15/2008

Agency Contact: Stephen S. Brown (916) 654-1017

File#2008-0910-02
DEPARTMENT OFMOTORVEHICLES
MatureDriver Improvement Course Approval Program
In this regulatory action, the Department of Motor
Vehicles adopts regulations pertaining to the “Mature
Driver Improvement Course Approval Program,” a
program which approves and regul ates driver improve-
ment courses specifically designed for the safe driving
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needsof driverswho are 55 years of age or older. These
regulations principaly implement Vehicle Code sec-
tions1675, 1676, and 1677.

Title13

CdliforniaCodeof Regulations

ADOPT: 346.00, 346.02, 346.04, 346.06, 346.08,
346.10,346.12,346.14, 346.16

Filed 10/20/2008

Effective11/19/2008

Agency Contact: Randi Calkins  (916) 657—8898

File# 2008-0905-01
EMPLOYMENT DEVELOPMENT DEPARTMENT
Verification Criteria

The Employment Development Department
(“EDD”) proposesto amend their regul ation toincorpo-
rate new and changing “forms’ that are acceptable as
verification of federal eligibility for employment. They
are repealing the outdated list of acceptable Employ-
ment Authorization Document forms and want to re-
placeit with areferenceto thefederal lawsthat contain
the types of acceptable documentation. The employ-
ment verification provisions are contained in the Im-
migration and Nationality Act Section 274A (8 U.S.C.
section 13244) and Title 8 Code of Federal Regulations
part 274a.2.

Title22

CdliforniaCodeof Regulations
AMEND: 20513

Filed 10/15/2008
Effective11/14/2008

Agency Contact: LauraColozzi (916) 654—7712

File#t2008-0918-02
PHY SICIAN ASSISTANT COMMITTEE
Approved Controlled Substance Education Courses

The Physician Assistant Committee proposes to
adopt the requirementsfor approval of Controlled Sub-
stance Education Courses for Physician Assistants.
Prior to enactment of AB 3in 2007, physician assistants
had to obtain patient specific authority from the super-
vising physician prior to writing drug ordersfor certain
controlled substances(Schedulell throughV). 1n2007,
AB 3(Stats. 2007, Chapter 376; Bass) eliminatedthere-
quirement for the specific prior authority if aPhysician
Assistant completed an approved Controlled Substance
Education Course and the Physician Assistant was au-
thorized to issue and administer the controlled sub-
stance through a del egation of services agreement with
asupervising physician.

Title16

CdliforniaCodeof Regulations

ADOPT: 1399.610, 1399.612 AMEND: 1399.502
Filed 10/17/2008

Effective 11/16/2008

Agency Contact: GlennL. Mitchell (916) 561-8783

File#2008-0910-01
RESOURCESAGENCY
CdiforniaEnvironmental Quality Act

This change without regulatory effect amends Ap-
pendix C to the California Environmental Quality Act
(CEQA) Guidelinessetforthintitle 14 of the California
Code of Regulations to reflect recent legisative
changes, to correct names of state agencies used in the
appendix and to abbreviate somewordsin the names of
stateagenciesfor format purposes.

Title14

CaliforniaCodeof Regulations
AMEND: 15387 Appendix C
Filed 10/21/2008

Agency Contact: Kirk Miller (916) 653-5656
File# 2008-1009-02

SECRETARY OF STATE

Post Election Manual Tally Requirements in Close
Contests

This emergency rulemaking adopts the already pro-
mulgated post election manual tally requirements in
close contests, pursuant to County of San Diego v. De-
braBowen (2008) 166 Cal . App.4th501. Itrequiresthat
in election contests where the margin of victory isless-
than half of onepercent (0.5%) amanual tally of ten per-
cent of the precincts of the contested race be conducted
in addition to that already required by Elections Code
section 15360.

Title2

CaliforniaCodeof Regulations

ADOPT: 20120, 20121, 20122, 20123, 20124,
20125, 20126, 20127

Filed 10/20/2008

Effective10/20/2008

Agency Contact: PamGiarrizzo  (916) 6537244

Filef#t 2008-0924-02

STATEALLOCATION BOARD

Leroy F. Greene School Facilities Act of 1998; Imple-
ment AB 1014

AB 1014 (Stats. 2007, Chap. 691) added new meth-
odsof calculating eligibility for the School Facility Pro-
gram (“ SFP") new construction financing. These new
methods include modified weighting mechanisms to
calculate prospective enrollment, birth rate augmenta-
tion to kindergarten and first grade enrollment, ability
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to use tenth year projection to project student enroll-
ment and using pupil residence for High School Atten-
dance Area(HSAA) reporting. Enrollment projections
areused to determine SFP new constructionfinancing.

Title2

CaliforniaCodeof Regulations

ADOPT: 1859.41.1, 1859.42.1 AMEND: 1859.2,
1859.41, 1859.42, 1859.43, 1859.51, 1859.147,
Form SAB 50-01, Form SAB 50-03

Filed 10/21/2008

Effective10/21/2008

Agency Contact: Robert Young (916) 4450083

File#2008-0909-01
STATEWATER RESOURCESCONTROL BOARD
TMDL for Copper, Lead, and Zincin ChollasCreek

Thisregulatory action is a basin plan anendment to
establish a TMDL and associated load and wasteload
allocationsfor copper, lead and zincin ChollasCreek in
San Diego County.

Title23

CaliforniaCodeof Regulations

ADOPT: 3989.7

Filed 10/22/2008

Effective

Agency Contact: Nirmal Sandhar  (916) 341-5571

Filett 2008-0926-07
THEREGENTSOFTHEUNIVERSITY OF
CALIFORNIA

Regulations for Non-Affiliates on University of
CdliforniaProperty

Thisisthefirst set of regulationspublished by the Re-
gentsof the University of California(the“Regents’) in
the California Code of Regulations. Education Code
section 92440.5 requires the publication of these regu-
lations. Following thelead of the California State Uni-
versity system, the Regents filed this package with the
Office of Administrative Law for filing with the Secre-
tary of Stateand printing in the California Code of Reg-
ulations.

Title5

CaliforniaCodeof Regulations

ADOPT: 100000, 100001, 100002, 100003,
100004, 100005, 100006, 100007, 100008, 100009,
100010, 100011, 100012, 100013, 100014, 100015
Filed 10/17/2008

Effective 10/28/2008

Agency Contact:

Christopher M. Patti (510) 987-9800

CCR CHANGES FILED
WITH THE SECRETARY OF STATE
WITHIN May 21, 2008 TO
October 22, 2008

All regulatory actionsfiled by OAL during this peri-
od are listed below by California Code of Regulations
titles, then by datefiled with the Secretary of State, with
theManual of Policiesand Procedures changes adopted
by the Department of Social Serviceslisted last. For fur-
ther information on a particular file, contact the person
listed in the Summary of Regulatory Actions section of
the Notice Register published on the first Friday more
than ninedaysafter thedatefiled.

Title2

10/22/08 ADOPT: 59600

10/21/08 ADOPT: 1859.41.1,1859.42.1 AMEND:
1859.2, 1859.41, 1859.42, 1859.43,
1859.51, 1859.147, Form SAB 50-01,
Form SAB 50-03

10/20/08 ADOPT: 20120, 20121, 20122, 20123,
20124, 20125, 20126, 20127

09/04/08 ADOPT: 18530.45

09/04/08 AMEND: 18946.4

08/14/08 AMEND: 1859.2, 1859.121, 1859.122,

1859.127,1859.129

08/08/08 ADOPT: 219055 AMEND: 21903,

21905

07/16/08 ADOPT: 18946.6

07/10/08 AMEND: 1859.76, 1859.83, 1859.104.3

07/10/08 AMEND: 1859.71

07/08/08 AMEND: 2271

06/26/08 AMEND:554.2,554.3

06/17/08 ADOPT: div.8, ch. 112, sec. 59570

06/11/08 AMEND: 18360, 18361

06/11/08 ADOPT:18421.7 AMEND: 18401

06/11/08 ADOPT: 18944.2 REPEAL: 18944.2

05/21/08 ADOPT: 59580

Title3
10/22/08 AMEND: 3700(c)
10/20/08 AMEND: 3433(b)
10/20/08 AMEND: 3434(b)
10/17/08 AMEND: 3423(b)
10/15/08 AMEND: 3433(b)
10/14/08 AMEND: 3434(h)
10/14/08 AMEND: 3423(h)
10/01/08 AMEND: 3434(b)
09/24/08 AMEND: 810.1 REPEAL: 810
09/23/08 AMEND: 3591.20(a)
09/23/08 AMEND: 3434(b)
09/18/08 AMEND: 3591.20(a)
09/17/08 AMEND: 3435(b)
09/11/08 AMEND: 3591.20(a)
09/10/08 AMEND: 3434
09/05/08 ADOPT: 3435
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09/03/08
09/02/08
09/02/08
08/26/08
08/25/08
08/18/08
08/18/08
08/13/08
08/12/08
08/11/08
08/01/08
08/01/08
07/28/08
07/25/08
07/24/08
07/22/08
07/16/08
07/16/08
07/14/08
07/11/08
07/09/08
06/30/08
06/24/08
06/24/08
06/23/08
06/17/08
06/16/08
06/11/08
06/09/08
06/04/08
05/23/08
05/23/08

Title4
10/16/08

10/03/08

09/29/08
09/02/08
08/25/08

08/21/08
08/12/08
08/08/08

AMEND: 6452.2
AMEND: 3433(b)
AMEND: 3591.6(a)
AMEND: 3434(b)
AMEND: 3423(b)
AMEND: 6738, 6739
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 3406(b)
AMEND: 3406(b)
AMEND: 3589(a)
ADOPT: 3591.22
AMEND: 3434(b)
AMEND: 902.9
ADOPT: 3591.21
AMEND: 3417(b)
AMEND: 3700
AMEND: 3406
AMEND: 3963
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 3589(a)
AMEND: 3963
AMEND: 3060.3
AMEND: 3591.5(a)
AMEND: 2751
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 3700
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 1438.7, 1438.17

ADOPT: 12047, 12048, 12050, 12348
AMEND: 12002

ADOPT: 12008 AMEND: 12122,
12200.14, 12200.20, 12202, 12203A,
12203.2, 12205.1, 12218.13, 12220.14,
12220.20, 12220.20A, 12222, 12237,
12301, 12342, 12343, 12344, 12345
AMEND: 1843.2

AMEND: 1850

ADOPT: 8102, 8102.1, 8102.2, 8102.3,
8102.4, 8102.5, 8102.6, 8102.7, 8102.8,
8102.9, 8102.10, 8102.11, 8102.12,
8102.13, 8102.14, 8102.15 AMEND:
8090, 8091, 8092, 8093, 8094, 8095,
8096, 8097, 8098, 8099, 8100, 8101
ADOPT: 1634 AMEND: 1420

ADOPT: 4180, 4181

AMEND: 12002, 12100, 12101, 12120,
12122, 12128, 12130, 12140, 12200,
12200.3, 12200.7, 12200.9, 12200.10A,
12200.10B, 12200.10C, 12200.11,

08/04/08
07/14/08
07/10/08
06/24/08

05/23/08

Title5

1954

10/17/08

10/14/08
09/10/08
09/09/08

08/11/08
08/04/08
07/16/08
06/24/08
06/19/08
06/13/08

06/10/08

06/10/08

06/09/08

12200.13, 12200.14, 12200.16,
12200.17, 12200.18, 12200.20,
12200.21, 12201, 12202, 12203,

12203A, 12203.1, 12203.2, 12203.3,
12203.5, 12204, 12205, 12205.1, 12218,
12218.1, 12218.5, 12218.7, 12218.11,
12220, 12220.3, 12220.13, 12220.14,
12220.16, 12220.18, 12220.20,
12220.20A, 12220.21, 12220.23, 12221,
12222, 12223, 12224, 12225, 12225.1,
12233, 12234, 12235, 12236, 12300,
12301, 12301.1, 12302, 12303, 12304,
12305, 12306, 12308, 12309, 12310,
12335, 12341, 12342, 12343, 12344,
12345, 12347, 12358, 12359, 12360,
12370, 12400, 12401, 12402, 12403,
12404, 12405, 12460, 12463, 12464,
12466, 12550, 12552, 12554, 12556,
12558, 12560, 12562, 12564, 12566,
12568, 12590

AMEND: 1843.2

AMEND: 8070, 8072,8073

AMEND: 1481, 1783,1784

ADOPT: 12335, 12340, 12357 AMEND:
12342, 12343, 12344, 12345, 12358,
12359

ADOPT: 1843.3AMEND: 1843.2

ADOPT:
100003,
100007,
100011,
100015
ADOPT: 42729

AMEND: 41000

ADOPT: 19828.3, 19837.2 AMEND:
19816, 19816.1, 19828.2, 19837.1,
19846

AMEND: 41000

ADOPT: 15575, 15576, 15577, 15578
AMEND: 18272

AMEND: 80021

AMEND: 4600(1)

ADOPT: 55185, 57017 AMEND: 55180,
57001.7, 58003.4, 58770, 58771, 58774
AMEND: 30910, 30911, 30912, 30913,
30914, 30916

AMEND: 30920, 30921, 30922, 30923,
30924, 30925, 30927

ADOPT: 19828.3, 19837.2 AMEND:
19816, 19816.1, 19828.2, 19837.1,
19846

100000,
100004,
100008,
100012,

100001,
100005,
1000089,
100013,

100002,
100006,
100010,
100014,
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05/28/08

05/21/08

Title7
06/10/08

Title8
10/01/08
09/23/08
09/22/08
09/17/08
08/26/08
08/25/08

08/08/08
08/04/08
08/04/08

07/30/08
07/18/08

07/18/08
07/17/08
07/17/08
07/14/08
06/30/08
06/06/08

Title9
07/11/08

07/02/08

Title10
09/22/08

09/15/08

09/11/08
08/15/08
08/14/08

08/04/08

07/30/08
07/24/08
07/23/08
07/23/08
07/21/08

ADOPT: 18085.5, 18086.1 AMEND:
18086, 18087, 18088, 18091, 18101,
18102, 18104

ADOPT: 6105AMEND: 6100, 6104

ADOPT: 236.1

AMEND: 3412, 3413, 3414, 3416
AMEND: 5155

ADOPT: 1530.1

AMEND: 1512

AMEND: 5168, 6775

ADOPT: 9721.11, 9721.12, 9721.13,
9721.14, 9721.21, 9721.33 AMEND:
9720.1,9720.2,9721.1,9721.2,9721.31,
9721.32,9722,9722.1,9722.2,9723
AMEND: 1532.1

AMEND: 3649

AMEND: Appendix C following section
560, Appendices A, B, and C following
section 1938, and section 5001

AMEND: 1524

AMEND: 290.0, 290.1, 291.0, 291.1,
291.2, 291.5, 292.0, 294.0, 295.0, 296.0,
296.1,296.2,296.3,296.4

AMEND: 2500.7

AMEND: 4885, 4924, 5004

AMEND: 1604.24,1604.26

AMEND: Appendix B following 1541.1
ADOPT: 4300.1 AMEND: 4297, 4300
AMEND: 1710(k)(2)

ADOPT:  1810.207.5, 1810.220.5
AMEND: 1830.220

AMEND: 9515(d), 10522(b)

AMEND:  2699.6500,  2699.6803,
2699.6805

AMEND:  2699.6619,  2699.6700,
2699.6703, 2699.6705, 2699.6709,
2699.6711, 2699.6713, 2699.6715,
2699.6717, 2699.6721, 2699.6723,
2699.6725

AMEND: 2330.1

ADOPT: 2844 AMEND: 2840, 2842
AMEND: 2699.100, 2699.201,
2699.205, 2699.207, 2699.209, 2699.400
AMEND: 5000, 5110, 5111, 5112, 5113,
5114, 5116, 5117 REPEAL: 5119
AMEND: 2498.6

AMEND: 2498.4.9

AMEND: 2498.4.9

AMEND: 2498.4.9

ADOPT: 2330.1, 2330.3, 2330.4, 2330.5

07/17/08
07/10/08
07/10/08
07/07/08

06/24/08

06/16/08
06/02/08
05/27/08

Titlell
10/16/08
10/14/08
10/02/08
10/02/08
09/23/08
07/08/08
06/17/08
05/28/08

Title13
10/20/08

10/07/08
10/02/08
10/02/08
09/08/08
08/29/08

08/13/08

07/15/08
06/16/08
06/16/08
06/10/08
06/02/08

Title13,17
10/20/08
07/02/08

1955

AMEND: 2498.6
REPEAL: 2191
AMEND: 2699.6611
ADOPT: 2699.6602,
AMEND:  2699.6603,
2699.6607, 2699.6608,
2699.6625

ADOPT: 2232.45.1,
2232.45.3, 2232.45.4,
AMEND: 2536.2
AMEND: 2318.6, 2353.1
ADOPT: 10.190202
AMEND:  2249.2-2249.9,
2249.15

2699.6604
2699.6605,
2699.6611,

2232.45.2,
2232.45.5

224912,

AMEND: 1081

AMEND: 1005

AMEND: 1003, 9040, 9041, 9073(b)
AMEND: 1081

ADOPT: 44.3

ADOPT: 30.14

AMEND: 1005, 1007, 1008, 1080
AMEND: 2000, 2001, 2010, 2020, 2030,
2037, 2038, 2050, 2051, 2052, 2053,
2060, 2070, 2071, 2072,2140

ADOPT: 346.00, 346.02, 346.04, 346.06,
346.08, 346.10, 346.12, 346.14, 346.16
AMEND: 935

AMEND: 423.00

AMEND: 15.00, 15.03

AMEND: 2449

ADOPT:  2660(8)(0.5), 2260(a)(0.7),
2260(a)(6.9), 2260(a)(7.5), 2260(a)(8.5),

2260(a)(10.5), 2260(8)(10.7),
2260(8)(19.7), 2260(a)(19.8),
2260(a)(23.5), 2260(8)(23.7),

2260(a)(37), 2260(a)(38), 2260(a)(39),
2262.3(d), 2264.2(a)(3), 2264.2(b)(5),
2264.2(d), 2265(c)(4), 2265.1, 2265.5,
2266(b)(3), 2266(b)(4), 2266(b)(5)
AMEND: 2261, 2262, 2262.3, 2262.4,
2262.5, 2262.9, 2263, 2263.7, 2264.2,
2265, 2266, 2266.5, 2270, 2271, 2273
ADOPT: 619.2 AMEND: 615, 615.1,
616,617,618, 619, 619.1

AMEND: 440.04

ADOPT: 156.01

AMEND: 1961, 1965

AMEND: 2222

AMEND: 1141

ADOPT: 2299.5,93118.5
AMEND: 2299.1, 93118
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Title14
10/22/08
10/21/08
10/09/08
09/22/08

09/15/08
09/11/08

09/09/08

09/04/08
08/27/08
08/25/08

08/18/08
08/14/08

08/12/08
08/11/08
08/06/08

07/28/08
07/23/08
07/15/08
07/08/08

07/02/08
07/01/08
06/30/08
06/23/08

06/20/08

06/18/08
06/16/08

Titlel5
10/15/08
09/15/08
09/03/08
08/29/08

08/04/08
08/04/08

07/30/08

AMEND: 1052.4

AMEND: 15387 Appendix C

AMEND: 791,791.7,795

AMEND: 4900 REPEAL: 4901, 4902,
4903, 4904

AMEND: 502

AMEND: 10310, 10360, 10810, 10820,
Appendix D, Appendix F

ADOPT: 17987, 17987.1, 17987.2,
17987.3,17987.4,17987.5,17987.6
AMEND: 670.2

AMEND: 300

ADOPT: 27.32 AMEND: 27.20(f),
27.25, 27.30, 28.26, 28.27, 28.28, 28.29,
28.48, 28.49, 28.51, 28.52, 28.53, 28.54,
28.55, 28.56, 28.57, 28.58

AMEND: 749.3

ADOPT: 3950, 3951, 3952, 3953, 3954,
3955, 3956, 3957, 3958, 3959, 3960,
3961, 3962, 3963, 3964, 3965

ADOPT: 124

AMEND: 503

AMEND: 815.05, 818.02, 825.05,
827.02

AMEND: 702

AMEND: 7.50

ADOPT: 4860

ADOPT: 1241 AMEND: 122, 125,
149.1, 150, 150.02, 150.03, 150.05, 163,
163.5,164,174,180.3
AMEND: 7.50

AMEND: 27.80

AMEND: 120.7

AMEND: 18660.23,
18660.25, 18660.33, 18660.34
AMEND: 360, 361, 362, 363, 364, 551,
708,712

ADOPT: 355

AMEND: 10602, 10800

18660.24,

ADOPT: 3999.6

ADOPT: 3269

AMEND: 2253

AMEND: 3000, 3261.1, 3261.2, 3261.4,
3261.5,3261.7, 3267

AMEND: 2041

AMEND: 3000, 3005, 3006, 3008, 3009,
3011, 3012, 3013, 3015, 3016, 3290,
3310, 3313, 3314, 3315, 3317, 3318,
3320, 3323, 3327, 3328

ADOPT: 3503, 3505, 3506, 3507, 3508,
3509, 3510, 3511, new Article2 andtitle,
3520, 3521, 3521.1, 3521.2, 3521.3,

07/17/08

07/14/08

07/08/08
06/23/08
06/04/08
05/23/08

Title16

1956

10/17/08

10/07/08
10/02/08
09/29/08

09/22/08
09/19/08
09/10/08

08/27/08
08/25/08

3521.4, 3521.5, 3521.6, 3522, 3523,
3524, 3525, 3526, 3527, new Article 3
and title, 3540, 3541, 3542, 3543, 3544,
3545, 3546, 3547, 3548, 3549, new
Article 4 and title, 3560, 3561, 3562,
3563, 3564, new Article5 andtitle, 3570,
3571, new Article 6 and title, 3580,
3581, 3582, new Article 7 and title, new
Article8 andtitle, new Article9 andtitle,
new Article 10 and title, new Article 12
and title, 3640, new Article 13 and title,
3650, 3651, 3652, 3652.1, 3653, 3654,
new Article 14 and title, 3700, 3701,
3702, 3703, 3704, 3705, 3706, 3707, new
Article 15 and title, 3720. 3721, 3721.1,
3722, 3723, new Article 16 untitled,
3730, new Article 17 and title, new
Article 18 and title, 3750, 3751, 3752,
3753, 3754, 3755, 3756, new Article 19
and title, 3760, 3761, 3762, 3763, 3764,
3765, 3766, new Article 20 and title,
3770, 3771, and 3772. AMEND: 3604,
3605, 3605.5, 3701.1, 3705, 3706, 3801,
3802, renumber old Article 2 with title,
and 3815.

ADOPT: 3134.1 AMEND: 3130, 3131,
3132, 3133, 3134, 3135, 3136, 3137,
3138, 3139, 3140, 3141, 3142, 3143,
3144, 3145, 3146, 3147

ADOPT: 1700, 1706, 1712, 1714, 1730,
1731, 1740, 1747, 1747.5, 1748, 1749,
1750, 1751, 1752, 1753, 1754, 1756,
1757, 1760, 1766, 1767, 1768, 1770,
1772,1776,1778,1788,1790, 1792
ADOPT: 3334 AMEND: 3000

ADOPT: 2275

AMEND: 3190, 3191

ADOPT: 1417 AMEND: 1029, 1206,
1248, 1357, 1358, 1461

ADOPT: 1399.610, 1399.612 AMEND:
1399.502

AMEND: 832.47

AMEND: 3351.2

AMEND: 2522, 2524, 2579, 2579.10
REPEAL: 2522.5,2579.1

AMEND: 4154, 4155
AMEND:11.5,12,12.5,37,87.1
ADOPT: 1028.2, 1028.3, 1028.4, 1028.5

AMEND: 1021

AMEND: 2250 REPEAL: 2274, 2277
AMEND: 1399.480, 1399.481,
1399.482, 1399.483, 1399.484,
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08/15/08
08/13/08
08/12/08
08/07/08
07/30/08
07/23/08

07/18/08
07/09/08
07/08/08
07/03/08
07/02/08

06/30/08
06/26/08
06/17/08
06/16/08

06/11/08
06/04/08
05/21/08

Titlel7
09/24/08
09/18/08

09/05/08
08/06/08
07/14/08
07/14/08
07/08/08
07/02/08
06/12/08

05/30/08

Title18
09/24/08
09/24/08
08/11/08
08/05/08
07/16/08

06/23/08
06/10/08

06/04/08

Title19
09/24/08
09/24/08

1399.485, 1399.486, 1399.487,
1399.488, 1399.489, 1399.489.1
AMEND: 1361

AMEND: 3394.6

AMEND: 3394.4

AMEND: 4161

AMEND: 2649

AMEND: 1399.152.2,
1399.153.3

AMEND: 134 REPEAL : 135
ADOPT: 1984

AMEND: 1399.540
AMEND: 1568

AMEND: 390, 390.1, 390.3, 390.4,
390.5, 390.6 REPEAL:390.2

ADOPT: 119.7

AMEND: 109, 116

ADOPT: 4580

ADOPT: 4400, 4402, 4404, 4406, 4420,
4422, 4424, 4426, 4428, 4500, 4520,
4522, 4540, 4542, 4560, 4562

REPEAL : 1399.664

AMEND: 931

AMEND: 4141

1399.153,

AMEND: 52082, 56103, 56104, 58670
ADOPT: 94800, 94801, 94802, 94803,
94804, 94805, 94806, 94807, 94808,
94809, 94810

ADOPT: 98100 REPEAL : 96100
AMEND: 94006

AMEND: 57310, 57332

ADOPT: 100120

AMEND: 95005

AMEND: 2299.1, 93118

ADOPT: 94016, 94168 AMEND: 94010,
94011

AMEND: 100080, 100085, 100090,
100100

AMEND: 1574
AMEND: 1599

AMEND: 1807, 1828

AMEND: 3000

AMEND: 5216, 5310, 5311, 5326.4,
5326.6, 5333, 5333.4, 5333.6, 5523.4
AMEND: 19503

ADOPT: 2558, 2559, 2550.1, 2559.3,
2559.5

AMEND: 23038(h)—2, 23038(h)—-3

AMEND: 560
AMEND: 906.3

08/07/08

06/06/08

Title21

06/30/08

Title22

1957

10/15/08
09/26/08
08/07/08

06/26/08

06/23/08
06/17/08

ADOPT:
1980.03,
1980.07,
1990.03, 1990.04, 1990.05,
1990.07, 1990.08, 1990.09,
1990.11, 1990.12,1990.13
AMEND: 200, 203, 204, 206, 207, 208,
209,211, 212,214, 215,216, 217

1980.00,
1980.04,
1990.00,

1980.01,
1980.05,
1990.01,

1980.02,
1980.06,
1990.02,
1990.06,
1990.10,

ADOPT: 111, 112, 113, 114, 121, 131,
132, 133, 134, 135, 136, 141, 151, 152,
153

AMEND: 2051-3

AMEND: 3258-1, 3267-1, 32672
AMEND: 51098.5, 51202.5, 51309.5,
51503.3

AMEND: 100140, 100141, 100163,
100172,100174

AMEND: 12805

ADOPT: 25000, 25102, 25103, 25104,
25201, 25203, 25204, 25301, 25302,
25303, 25304, 25305, 25306, 25401,
25403, 25405, 25501, 25502, 25503,
25504, 25505, 25601, 25701, 25703,
25705, 25707, 25709, 25711, 25713,
25721, 25801, 25803, 25805, 25821,
25900, 25901, 25902, 25903, 27000,
28001, 28002, 28003, 28004, 28006,
28007, 28008, 28009, 28010, 28011,
28012, 28013, 28014, 28015, 28016,
28017, 28018, 28019, 28020, 28021,
28022, 28023, 28024, 28025, 28026,
28027, 28028, 28029, 28030, 28031,
28032, 28033, 28034, 28035, 25036,
28037, 28038, 28039, 28040 REPEAL.:
12000, 12102, 12103, 12104, 12201,
12203, 12204, 12301, 12302, 12303,
12304, 12305, 12306, 12401, 12403,
12405, 12501, 12502, 12503, 12504,
12505, 12601, 12701, 12703, 12705,
12707, 12709, 12711, 12713, 12721,
12801, 12803, 12805, 12821, 12900,
12901, 12902, 12903, 14000, 15001,
15002, 15003, 15004, 15006, 15007,
15008, 15009, 15010, 15011, 15012,
15013, 15014, 15015, 15016, 15017,
15018, 15019, 15020, 15021, 15022,
15023, 15024, 15025, 15026, 15027,
15028, 15029, 15030, 15031, 15032,
15033, 15034, 15035, 15036, 15037,
15038, 15039, 15040



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 44-Z

Title22, MPP

07/09/08

07/09/08

06/30/08

Title22,27
07/07/08

Title23
10/22/08
10/14/08
10/06/08
09/17/08
07/01/08
06/27/08
06/26/08

Title25
10/08/08

08/29/08

07/14/08

Title27
09/05/08
08/08/08
06/17/08

ADOPT: 88054, 89318 AMEND: 80017,
83017, 83064, 83075, 84065, 84068.2,
84090, 84165, 84265, 86065, 86068.2,
86517, 88001, 88022, 88031, 88065.3,
88068.2, 88069.7,89317, 89378, 89405
ADOPT: 88054, 89318 AMEND: 80017,
83017, 83064, 83075, 84065, 84068.2,
84090, 84165, 84265, 86065, 86068.2,
86517, 88001, 88022, 88031, 88065.3,
88068.2, 88069.7,89317, 89378, 89405
AMEND: 63-300, 63-504, 63-505,
63-601

AMEND: Title 22, 67450.11; Title 27,
Div. 3, subd. 1, Chapter 4C. and Chapter 6

ADOPT: 3989.7
AMEND: 3939.19
AMEND: 3939.20
ADOPT: 3919.4
AMEND: 3935
ADOPT: 3949.5
ADOPT: 2918

AMEND: 4000, 4002, 4004, 4010, 4017,
4020, 4024, 4025, 4030, 4032, 4033,
4034.5, 4040, 4041, 4049.1, 4049.3,
4049.5,4049.7,4049.9, Appendix A
REPEAL: 4021, 4031.5, 4047, 4047.3,
4047.6, 4550, 4560, 4570, 4580, 4600,
4603, 4605, 4619, 4624, 4626, 4665,
4670, 4680, 4800, Appendix RV—P-1
ADOPT: 4200, 4202, 4204, 4206, 4208,
4210,4212,4214,4216

AMEND: 2002, 4004, 5002, 5511

AMEND: 25601

AMEND: 25705(b)

ADOPT: 25000, 25102, 25103, 25104,
25201, 25203, 25204, 25301, 25302,
25303, 25304, 25305, 25306, 25401,
25403, 25405, 25501, 25502, 25503,
25504, 25505, 25601, 25701, 25703,

1958

Title28
09/15/08

TitleMPP
09/29/08

09/18/08
06/30/08

06/30/08

06/26/08

06/04/08

25705,
25721,
25900,
28001,
28007,
28012,
28017,
28022,
28027,
28032,
28037,
12000,
12203,
12304,
12405,
12505,
12707,
12801,
12901,
15002,
15008,
15013,
15018,
15023,

25707,
25801,
25901,
28002,
28008,
28013,
28018,
28023,
28028, 28029, 28030, 28031,
28033, 28034, 28035, 25036,
28038, 28039, 28040 REPEAL:
12102, 12103, 12104, 12201,
12204, 12301, 12302, 12303,
12305, 12306, 12401, 12403,
12501, 12502, 12503, 12504,
12601, 12701, 12703, 12705,
12709, 12711, 12713, 12721,
12803, 12805, 12821, 12900,
12902, 12903, 14000, 15001,
15003, 15004, 15006, 15007,
15009, 15010, 15011, 15012,
15014, 15015, 15016, 15017,
15019, 15020, 15021, 15022,
15024, 15025, 15026, 15027,
15028, 15029, 15030, 15031, 15032,
15033, 15034, 15035, 15036, 15037,
15038, 15039, 15040

25709,
25803,
25902,
28003,
28009,
28014,
28019,
28024,

25711,
25805,
25903,
28004,
28010,
28015,
28020,
28025,

25713,
25821,
27000,
28006,
28011,
28016,
28021,
28026,

ADOPT: 1300.71.39

ADOPT: 14611,
AMEND: 14-610
AMEND: DSSMPP63-102, 63-504
AMEND: 63-300, 63-504, 63-505,
63-601

AMEND: 42-721, 42-780, 44-303,
44-307,44-318,82-812

ADOPT: 40-037, 70-101, 70-102,
70-103, 70-104, 70-105 AMEND:
30-755, 30-770, 40-105, 42-430,
42431, 42433, 42-711, 49020,
49030, 49-060, 63403, 69-201,
69-202, 69-205

AMEND: 63-301

14915, 14-916



